
IN! THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH:NEW DELHI

DATE OF DECISION: 4»6,199D

1. OA B96/ee

BHRI MDHINDER KUMAR

VE.

UNION OF INDIA OTHERS

APPLICANT

RESPONDENTS

DA 505/89 .

SHRI VIJAY PRAKASH OTHERS APPLICANTS

V£,

UNION OF INDIA OTHERS RESPONDENTS

1677/87

SHRI SURENDER KUMAR

VE,

UN I DIM OF INDIA OTHERS

4. DP 2i09/S9

SUMAN TEWARI OTHER;

VE. •

UNION OF INDIA OTHERS

SHRI ANIS SUHRAVARDI

SHRI JAGJIT SINGH

OA 1319/B9

SHRI SANJAY SRI VASTAVA&cDRS

VS..
UNION OF INDIA 8<. OTHERS

APPLICANT

RESPONDENTS

APPLICANTS

RESPONDENTS

COUNSEL. FOR ALL THE

ABOVE APPLICANTS AT SNO.1-4

COUNSEL FOR ALL THE ABOVE

RESPONDENTS AT SNO., 1-4

APPLICANTS

RESPONDENTS

6. 1397/89

SHRI SANJIV SANGAR S-: OTHERS APPLICANTS

x^^-'^ONTONi-OF INDIA & OTHERS RESPONDENTS

L
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9.

/ .
10.

•' r- 11

12.

13,

14.

45.

16.

M -J?402/B9 - - ,
:SHRI.:„^NIBUPAM PAHWA & OTHERS APPLICANTS
VS."
UNION rDF. INDIA; Ik OTHERS

."148.1/89 ,
SHRI KRISHAN KUMAR.
VS. • ." - •

^UDI"'$!T' - r-^": - >

1489/89 ,

KUM. BEETA RANI

VS.

UNION OF INDIA S< OTHERS '

RESPONDENTS

applicant

RESPONDENTS

-APPLICANT

RESPONDENTS

149OyS0 .
SHRI .VIJAY PRABHAKAR 8< OTHERS APPLICANTS
VS.

UNION OF INDIA S< "OTHERS RESPONDENTS

1693/89

-SHRl.ROHTAS SINGH

VS." ' • - -•
UNION ..OF., INDIA S/. OTHERS .. RESPONDENTS

APPLICANT

DA 1613/89

SHRI YUV RAJ SINGH OTHERS APPLICANTS
VS.

UNION OF INDIA ?< OTHERS

CA 33/90

5HRJ WARESH KUMAR

VSi- •- s

UNION OF .INDIA OTHERS

0A^.li&77^89V-
ŜHRI ^BRI j BHUSHAN : " " '
;vsv;.tv-;.
UNION OF INDIA OTHERS

OA 1676/89

SHRI -DINESH KUMAR. -

vs, •• ro:'.-. ^
UNION ,OF INDIA A OTHERS

.RESPONDENTS

, APPLICANTS

-RESPONDENTS

-Applicant

RESPONDENTS

APPLICANT - .

RESPONDENTS

•OA ;-4-942yB9::^;::;'v:/ 0-- ' •
. kum: shahsi-sharma • . . applicant

,;UNION .DF.-;iNDIA OTHERS . RESPONDENTS

.V -2

••

-'i
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17, DA 2056/69 ..-v-k-s- L,u. •:,
SHRI DM PRAKASH APPLICANT

.. VS. • / ,^ ' ^

UNION OF INDIA & OTHERS RESPONDENTS

• •. ' •'•* ' •

:ij !

SHRI B.S. MAINEE

SHRI JAGJIT SINGH

-'A;:;T :; ^UNSEL FOR ALU •-THE AE^OVE.
APPLICANTS AT SNO. 5-17

c' i • • ,

COUNSEL FOR ALL THE ABOVE

, - RESPONDENTS AT SNO.5-17 -BN

IE. OA 1376/B9

KUM. RAM PYARI ^

VS.

UNION OF INDIA Si OTHERS

19. OA 1377/89 C'';
,SHR1 AMRIT KAUR

jry.>s. ' . '̂ v -
UNION OF INDIA ?< OTHERS

20. 0^^379/89
ARVIND KR. PATHAK

VS. ,.

UNION OF INDIA S< OTHERS

21. OA 1383/89 i'"-
. l^;Ul-1. RANJANA NARANG

VS. • • .
UNION OF INDIA ?< OTHERS

APPLICANT'=^3; M

RESPONDENTS

APPLICANT

RESPONDENTS

APPLICANT

RESPONDENTS

APPLICANT
^ •

RESPONDENTS

; A \a]J t I, -5.'...,

ehr: B.S. hAINEE

SHRI RAJESH YADAV

> .- /^qUNSEL :FDR ALITH- '̂
APPLICANTS AT SNO. 18-21 •S^'

Arai/^j ••s .Hcn:uu;

COUNSEL FDR ALL THE • .

RESPONDENTS AT SNO 18-^:1?^
•.'K-iV:,! j-;:SA ' ' . • . LI ,.

22. OA 1334/89 ;
SHRI SHIV MOHAN GUPTA-"&Df^'G'-^S^=ftPPLICANT&^^^^^^ 'U-ai^I nO' -tv;

• • VS. , '•,• •
UNION OF INDIA ?« OTHERS RESPONDENTS . vXi\c."A^

'SHRI A. . SIDDiqUE/ COUNSEL FDR THE APPLICANT •'?-
•m/s.5AwhKiey?<co s.no. wg

SHRI JAGJIT SINGH

23. OA 1908X8SL • '
SHR

vs/

COUNSEL FOR THE RESPON®feNTS' ?
.:\V A?' SNO. • 22. ISHAriv:

,/UNIDN OF -INDIAOTHERS
• • •'

^\ shr: v/p.'- shaf^^?'- •

I

••'ftpPLiGANT';'^3v-;riv,./ -k}-

RESPONDENTS

COUNSEL FOR THE APPLICANT

COUNSEL. FOR THE RESPONDENTS



niT * ^ Ls

•*2^. OA 1499/S9
• SHRI.3BRI,JE

.,,-v •:-^y£V ;

UN2ON OF ;2NDIA & OTHERS

rrSHRI - .ANIS BUHRAWARDY

V:: ;bhri ^jABJif-Singh r',

APPLICANTS

/RESPONDENTS

FOR THE APPLICANTS AT
M;Wsnd.24-^

•J- COUNSEL FOR THE RESPONDENTS AT

" SNO, 24

.CORAM: ,.•; > '•

THE HON 'BLE MR. T.,S. OBEROI, MEMBER •(J) ,

THE HDN'BLE MR; ilvK. RASGOTRAV MEMBER:(A) '

: iUDGEMEN

^belivered by Hon'bie Mr.,I.K. Rasgotra, Member(A))
. • •

This r.application has been ffled by Shri Mohinder Kumar

-alonQ. with rtifty ather- Mdbile Booking' ClerkE '(MBCs) under Section

19 of the ^Admini-strative' Tribunals" Act, ' 19B5.' ' Before we delve

intc th IS .casevi we^proper.'and imperative to delineate the

historica^A : perspBctive-'^ih 'which- the present appl icatidn and. rest

_ ^,#ppfiicatipni.;^jal>e^ ' The •appl icants '

: '.'were'v-..aj3{|,p4;r3tedl^^^^^^^ ?Nbrthe'rh Rai Iway on various .'dates

•from ;.c'thg2 1985;onwards••oh-^t-em^orar^^^ and hourly rate iof^

, , . ;P®Y'''snt per ^ay.^ , T^ had worked for varying peF^idds .when their;

; :jserVices ;^-«ere ••^^ijiQht ' 'be "-terminated r^by'̂ ' a ^tWleg^^ .-^dated

; vv '^'hnexurer-r^^ 31 of the paper bppk.) , to . ' the

•;.,h^;-.;^ffect,.;tbat;^\J: V. ^ ,;V ,

1/ Mobile Bookih^; Clerks, wpf'^king at.jypurs 'sh^ be

discharged far%hi9fth^;-:aE desiredhe ^o^



'' /\. ' : \0
. / • .•• • ;••• •" •" ••, •; .;: • \

t'.s- ab=.ve order, as illegal and arbitrary,
/ an appl,nation Nn. 117^/66 under B.ction 19 =f the Administrative

Tribunai. Art,. 1985 «as filed. , (Applicants No. 1 to « of the
present. OA e96/BB „ere alBD partY to OA II74/B6 also). The

Tribur.il victe interim orde- dated 24. 12. I9B6 stayed the operation
nf the said discharge order. The petitioners in that app1ication•
had prir.ye'ci that;- • ... ,. . .

They are ^nti tied , for .regu^larisation of ' their serviEe
and abc-orption against regular vacancies in terms of Ministry of
RM^rw^^ys circular Nc. E(NG)-I Il/77/RCl7dO'dated 21st April, 1962,
wh:c--. envisages that "thosi volunteers/MBCs whc have been engaged

^"^^^varioLts Rai lway^ ,on, certjaln r̂^tes,. - per .hour, ;.:per .day may
be consijdered^, by yoi^ ^.f cc ab^orp t^on, regular 7vacancies: -
provioed^^^ that they ^pavB ,the. minim^im, qual.i.fi;cat;ac3ns:r^requi-r'ed "for ^

^recrui ts and have put .in a ,,;ninimum,: of; three .yeat-s: service

Volunteers/MBCs. . The Ea,i4,„c.i rpula^r . ftirther, prova-des-that^: - ' - ' '

"'^Tf ^ feh^^^ bon'e-by-'

At 4n5:'lud ir^g«>oh;ef.. Chati^/rtah^lo

^ fl^ember,^ 't^e-,.gRal.lway-. CQmmiss^on •' ' ••
• concerned„ ... ,. r,. ^ .-.ht • .v^c -i";- ; "i •..

♦ • ' • . • - '

..• d >n.J;'ri ;/iooi:'-::; S':. :r c--""
efiiploying MtiCs was conceived in pursuance"T.he "sch^iTie of

Oi the rei_ommendatiDns of the Railway Convention Committee 1971
• ' M..!- •••

in their third report on commercial and allied matters, Anne;:ure

F—; (pag^^^^^r-4u-'Dfbook). The relevant extract of the
scheiiis: .^v'.s.^^reproduced 'heVeund'er; - . •

• " i'/" • . .

"The committee appreciate' the idea of

requisitioning the services of volunteers from



4.

smoriQst students' BDns/daughter-s and dependents of

.^^c•ilwc•y employees as mobiie booking clerks to

, . outside their college^hourE on payment of

some honorarium during p®«k season or short rush

periods. Such an arrangement would not only help

the .low paid railway employees to supplement

their income but also generate among the students

an urge to lend a helping hand to the railway

AdministratiDD in eradicating ticketless travel.

The Committee would, therefore, like the Ministry

cf Railways to take active steps to extfend this

syste.p whereever' it may be warranted. At the

iiilie, L^lie tiiM have to be taker, ' to see
✓

Inter^ do no^ develop e.nc^ that the

• objective of curbing the incidence of ticketless

trave! Is efficiently sub-served with due regard

tc th& need for effecting economy in all area-,

of Railway operation." (Emphasis supplied)

. The Railway Board accepted the above recommendatiDn and
Di-ected the Railways vide.circular No., 70-TGI/106/6B dated"*

17.lu.1970 to develop e scheme for•employment of volunteers from

amongst, the student, sons/daughters and tJependents of Railway
employees during the period for peak rush hours on the pattern
•obtaining on some railwayE, in consultation with theif rpspective
Ffi f, CfiOs. The .scheme was later decided to be discontinued on
14.B.19S1. KowSver on reconsideration of the matter at the '
instance of National. Federation p_f Indian Railwaymen, the Railway.

\
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j^r-Dc.-c' toe!" i. be-Uipr . vid& .th&ir. circuia-.- jerter •|Mc.

/ EINE! n/BV?C-3/e , d^ ted . 21,.4. :19B2 -t.o absorb thBsP MBCs agai nst
/ reQui ar v̂acanc j^ect>,.tq ,;th^ E^nd i tii^orfs ^-^re ferred to there in.

^he Railway Beard f,ui; |̂n^r .represen't^tidh- by'^the same labour

federations : vide' ' their •circular No,

,;A9B5, that. VolunteeV-^s/MBCs engaged

i ?C;:- ^whp ha^^, slnce^^ -cdmRleted three years
5erv::r^ bp alEo considered, for,, regLilar, absorption against regular

vac.a-:rie<= the-, same terir^f and conditionE as stipulated in the

circul ar ..,dated ,21 .e>;cept . that. : to -be el igible . for

Gc^eeningj 5 candi d^te', should inter•alia -be-within the prescribed
age l:.fT>::t after: . taking .into- account ^ the "tdta] period of

engsDeQen-f. £,r yoUpteevr/MBCssc-tua3; . practice -the scheme was

-c;t c!isc;oni; inupc .1^;, e..f ^... .J,8-but; continued .ti-ie^^eafter. with

i^i;i c : t or EKp 1ic i,A app-royaL cf ;the: co/npetent authori ty. This is

Hppa^-^Fnt "rof. the ,.fac.t that in. spite, of; the cut off date being

,.-'=•'"•9- cf. - MBCs were' erigayed in or-' af^ter 19S'|^.

These . HBCs . .thus , - becafTie inel igb-le to -take" the behef i t of the

aforesaid pf-Dyisipn.. for. .absorption ^against: regular'^ vacancies. The

Centura' Ariaii p ist rat ixs - Tribunal ; Considering all -the ''reley^ht'

••• facts al Icu.&d^^he petition f i led,;:;b,y:the.petitioners in OA 1174/86'

^V?: ^-511-1^996 î'n -1 ieu-of• - -14. B/1981'

judgemerrt-.thE Tribunal., observed:'- . b

p'{ ' ' . •, .
"•r;.'-;ce ,;phG. Railway-.. Board ;had •introduced '• a"'' e'cheine-' '

re'ni^l>:;-i se t 2en ir; .respert, ai .the Vplunteers/Mobi l'e^Bodl^;\ng CldriVs

and the scheme h,ad ia^ effect continued;;-tili 17th NoVerriber, - '

with the. tsc;5 t approval.^ e^ip.res.s-oV' Implied, •cf- the^Rai 1way BD5;-^d ,

i.'jhen tK'ey came out with alternative measures for coping with r-j.sh !

i
Q-



cf passengers during psal; season, restricting the scope of the

regulArisation scheme to . thoB#' who were employed prior to

14.B. 1981, the so called cut off date when the tJerislon tor
discontinuing the scheme was taken, but actually not implemented,

would be clearly discriminatory, arbitrary and violative of

Article-' 14 of tfie Constitution. . A1 i volunteers/mobile booking

who were engaged on or before 17.11.1986 would be entitled

tc regularisation of their services on completion of three years

cf service subject to fulfilment of other conditions as spelt out

in circular^ No. E <NG) 111-77/RCI/80, dated "21.4.-1982 and E <NG)

II/B4/RC3/a, dated- 20.4,1985 ' issued by the Ministry ,oft^

Railways."* •

5. The respondents, (the RaiIways)~preferred an SLP against

the judgement of the Tribunal 4n OA No. 1174/86 dated 28.'8.1987

in the Supreme Court challenging the said order, which was

registered as SLP(C)No.14618/87 between Secretary, Ministry of

Rc: Iways and obhe^-s. petitioners, Vs. Ms. Neera Mehta and Others,

respondents. The Hon'ble Supreme Court passed the following

order in the said-SLP on 18.3.1988;

"We see no merit in the petition. But after hearing

«V

both the sides we would clarify that for the-sake of

removing doubts the date 17.11.1986 as accepted by the

Tribunal shall be the cut off date but those who have

•qualified by' putting three years service by 31.3. 1987

are enti11ed to the benefit of the order". (Emphasis

supplied) • - -

*ATR 1989 (1)SC 380 Ms. Neera Mehta Others Vs. UOI Sc Others. ^

- - ' . f
«

8
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• "f .• ..
Appf-^eheridin§ thatvilshein-iseryiiees wi 11 -bertermin^ted the

• '

^ aplicantE, fi led-i-i vi I-MiSSei laheouEtpet it ion; ho. 10296/86 Beeki^n?.:-i

J
direct idhs'/c;l'(i?if'i'cati6h'--bfv the orders passed::. :by j.tbe -Hon'ble. ,

S'v.pr'emE CcuKt • 1BV3? l'9e&-. "i After,, hearing,; the; matter tb,e .Hon'b le -
/ •

Supreme'••'•fcourt-' p-a%sea''St^h'&''foiloWiihg ord.er& .in- the. CMP, 10296/88„, of

ope'h • t'of--the-'peti tr-i'QnerB;---.tO':lay; t-heir-ciaim.-in sp-.

^ • independent perition-if theynso- ^i^'ODSe.-''- ^.-

6. - After-i'the -^above: .crders: wer"® -p'a^ed vi th^^ Hpn'ble. ,
• ^

Sup-fei-ne Court;, the' respoh DiVii.slqnal RaiiLway Manager,:. .

Northern Railways letter Md. C~I ID/34-CN-MT/Insp/84dated; ^

"the Mobile BoDking Clerks who were engaged prior to

17.ji.1986 and who have not completed three years service (to be

counted in days, i.e. 3095 days of actual working days upto

3:-.3.19E7, repeat 31. 3."'.967) . the i r -further engagemBnt should be

stopped forthwith." , . .

..As a result the services of those Volunteers/Mobile

BDDking Clerks who we^•^e engaged prior' to 17.11.1986 and who had

not cpmpleted the requisite service of three years upto o>i.c..l9B/
proposed to be dispensed with or actually terminated

vide DRKi Northern Railway's letter Wo. CIID/34 CN MT/Insp d<=(ted

.12.5,'39Sa. ^

Irni^'-the present application No, 896/SB, was filed on

16. 5,.19.88. under_.S.ect.lfln...l.9_,,c.f • the-'ftdministrative Tribunals Act, •

1935 and the applicants p'-ayed for directions to the respondents ;
tr regulariss the?ir service after completion of three years'^

I - -



s'&rvi'ce-- a:- pet" the judgement of the Tribunal dated 2B.B. 19E7 in

OA No.' 1174/86 and" to restrain them from implementing their ,

orders .d ,; 5.5.1908-^ -and ,'1^.5.1988. -contemplatinQ , ; :

terminatlon/terminatinQ "^'hei¥ Services.' 'T^ said '-iDA . B96/BB, r

however, was dismissed in limine by the Tribunal on V17.5.19BS.

An SLPfC) 7830/88-al^ng with several other writ petitions was

thereaftef"^ filed by the applicants in the Hon'ble Supreme Court • '

which cu)minated in the Hon'ble Court's recalling their order

dated 30th September-, 1988 to the effect that:

"^'e recal 1 our" ordgr dated 18.3. 19B8 and direct: the said

' " • "to be listed on 5. 10. 1988 for prel iminary hearing ,

' •along with ' -connected writ " petitions-" , , (emphasis

''supplied),'-- .
S_

•C; -)

The matter was f inally heard on 20. 2.1989..; when..,,;i:heir,.

Lordshjps. of the Hon'ble Supreme Court passed . the following

orderx •

claim. By referring to -the

directions of this:^Court "dated "ISth of March, ,/; 1988' 4n

0/,.:;,Spe(-:i.^l ;^:;i^ave.;P^fi^

•; ' 1^98B:j4;has''to^^nv^Wc^l lW:'̂ n^
'..the Spgj-'^gT .

t i rbumstanc&E d;he Hmpuoned order /?bf vthe Tribunal^ ^datW:'^"

;/7' '5. 19Baris; Vac:^^Wd -arid t stand ^;re^1:ored. ;V: i

^ t^isposal' •in'''-^;a W

'•> . law'-'• .-iCEmphasis

- 3? thereafter.; b.rDught-.-uf3";b the Tribunal-'^--7^
through Hisc. -pet ft ion -No. 516/B9 jDn'j;^^ 5.:1^9 ŵhen OA 896/88 was

.-••• -f' •."•• ' 'A ^



,/eHtnred pDE-itiDn. By way of interini crde-- the Tribunal

./• directec. the respondents that the applicants who are engaged

•/ •• , ^ ^ ^ ;
prior to 17. 13 . 1986 and whose services had been terminated w.e.f

12.5.198B be restored tc the position as it was prior to

17.5. 39BB and that' this would be subject to the final decision in

the OA, ' One itnphth's' time was given to the respondents to comply

with d ts Dt^der.

fj. , The applicants, in OA No. 896/83 have pleaded that .the

HonSuprGfne XoLirt while accepting 17,11.1986 as cut off date

intended to, enlarge thfe benefit conferred by the Triburjal to.all

those who had been engaged prior to 31.3.1987. It has been urged

th>at the Hon'bie Supreme Court 's order was not restrictive but

e>;te-iEive, The respondents however have chosen to interpret *the

r-i-de-'" of the Hon'ble Supreme Court Gf 18.3.1988 in a prejudicial

msnner- with a view to terminating the services of the petitioners

and to deny the benefit of f-egular i sat i on. It itn further avert-^ed

that th'p-" Supreme .Court has nowPiere .directed the respondents tc

dispense" with .'the ^services of the petitioners who have not

completed three years of service ~^as'on 31.3*1987.

9. ;i^e___. '̂'r in "their "Jwritten •statement '"' . have

subfr:i>t5t"e- '̂ ' that applicants No. 44-51 in OA 896/88 were never

psr^V in,.' |Neera.iflehta's case vis. OA No. 1174/86. They
't" ^

canr:Dt. there-fore,,v. take, .the,, benef.it .of ;the^-,,, judgement: ; of .the

T^-ibunai:^-d^ed. 2B.S..B7.: . The -app 1 icants ,No. j 5 •an.d 27 ,were not y

disengaged in termp of orders dated 32.5.19SS and that they are /

continuing to work as they" had completed three years (1095 days) i

L
9
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of 5F""vice as MBCs. It has been urged by the respondents tha

the Supreme Court had modified the ord®rs of the Tribunal dated

28.8.1987 vide their judgement dated 1B.3.19BB to the extent that

only those persons would be entitled to riegulariBation who have

put in three years of service by 3lT3.1987 and who had been

engaged prior to the cut off date of 17.11.1906. The railway

resporidents^ accordingly took steps to disengage those MBCs who

had not completed three years of service upto 31.3.1987, even

when they were engaged prior to 17.11.19B6. Consequent to the

interirn orders of the Tribunal dated 10.5.1989 all the

petitioners were however put back on duty. It is also contendec^-^

that petitioners at SNo. 1 - 43 who were party in Neera Mehta

Vs. HOT case, DA Np.lJ74/B6 were in any case taken back on duty

after the Hon'ble Supreme Court had recalled its orders dated

1B.3.19B3. -The petition, therefore, was infructuous. the

petitioner?.;-- at;, serial Nos, 44-51 were not entitled to. these

benefits as,- they were not party in Neera Mehta . Vs. UDI, OA

No,. 1,174/66. They should, therefore, set up their claim

independently,. • ,tf . they"are aggrieved. It has been further, stated

Petitioner at S.No. :46 had left the job on his own accord

6. 10. 1987, .though . he tyas- engaged on 16.3.19B5. The-petitioners

S.Nos. . 47, 48. and 49." were disengaged on 13.5.19BS, the petitioner

No. 51 on 14.5.1988, the petitioner No.50 on 6.7.1985, after

havlriQ worked only about three months,. ;

. IQ-" /': . : -In their rejoinder i;he applicants have averred that the

proceedings in OA No. 1174/B6 and DA 896/88 are separate and

. 12



jstir.Ct,

11.ThepointBoflawandfactraisedinDANo.896/SB,ar«

generallythe«ameorsimilar,whichhavebeencoveredinthe

Tribunal'sjudgementdated2B.B.1987inOANo.1174/86.Inthis

particualrOANo.896/88theapplicantshavebywayofrelief

prayedforregularisationoftheirserviceaftercompletionof

threeyears'ofservicefromthedateofengagementwhichison

orbefore17.11.:i9B6,aspertheTribunal'sordersdated

-2S.B.1987passedinOANo.1174/86.Theadditionalprayeris

./thattheoperationoftheorderdated5/12.5.1988,contemplating

terminsticnofservicesoftheMBCs,whowereengagedpriorto

17.11.1986andhavenotcompletedthreeyears'ofservice,be

stayed„

-The-secondgroup"of'OAs'vis,OANos.33/90;1319/89and

3334/89arethcse^wheretheserviceswereterminated'consequent

-I'atKeSj.premsCourt''E.o-^-d'sr-iidated1E.3.19S3.Theywerealso

employedpriorto17.11.198£,-ThereliefprayedforintheseOAs

.'are:similar;tothereliefsin"-OA'fJo.896/88andothersexcept,that

|;he-VadditionalreliefprayedforisreinstatementWithbackwages

fortheperiod.fromthedaite-^bf.terminationtothedateof

reinstatement,''.:•';I--"»

The"thirdg^"oupcomprises:'0ANo.1481/89;1813/89;

j/.1675/39t^1397/89i1908/89^1677/89;1379/89;1377/89;1693/89;

%:l376/89;-.2109/89;1490/89;.1402/89;-1489/89;"1383/89;1499/87;

1042/89-and20.56/89.TheServicesofthepetitioners,in-these I

OAswereterminatedinaccordancewiththeRailwayBoard'sOrcler



R

^ ^ ^ <-ir-» ir''' ^
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i^o. ••^ dated 17.11. 1986, according to which the

^^cKeme ;of employing MBCs was finally discontinued.

C in OA No. 505/88 and OA No. 1677/87, the applicants were
.7#ngag&d^^ 1984 in different spells. They have prayed

for, thei r T-eengaQement as they were engaged prior to 17. li. 1986..

^i^ce nq^writt^n replies to; ,both-the ^OAs have been filed, it is
USi tp.- divdae the . reason^ for their disengagemerit,

«>:cept that varying instructions issued from time to time

\^9^9^?'^tydisen9agernBn of : MBCs', . might' have" led . to

their disengagement. , - ' • r '

X " -ommon Etream in all the above OAs is that all the

petitioners -were employed prior to 17.11.1986., .They were -

disengaged on various dates either in accordance with the order

. issued by -the Rai Iway Boardi discontinuing the
employment of -MBCs i^inally or in terms of orders dated

12.5.1^88 consequent to the Hon'ble Supreme CQurt's order dated •

; ^ ie.3.1988. The main reliefs claimed in various OAs -are

a)

c)

r^guiari5at ipn ,o.f u^fter cpmpletv^ of

three siyears of engagemeht in terms

./order d^ted ,28.8. 1987 :in;^DA No. i'174/S6| . ^

conferring of temporaryJstatus after, complet ion .
of four^ '̂iiionths^,;:of, ipervice; .:Jah^ --a '. '/J:

payment rcjf wages for the period when ;the ces ^

of spm^ ; M - jp .Mayj^ ,

consequent to Hon'ble .Supreme ! .Court's l^orders! •.

..-14
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dated 3B.3.19B8 upto .the date of reenQagement,

fcllowing the recall of their Lordship's order

^dated 10.3.1988. ' ' * -
»

In view of the above, we are dealing with all the .above

DAf throuoh this CDfr.mon judQement.

c 1 e s r

wnen

, The I.ega,! position in this case' has already been

'ly. set DL't in the judgement of the Tribunal dated 28.8.1987,

it was,observed that. . • '

"While the applicants might have no legal"right as such

in terms ' of their employment for reguiarisktion on

absorption against regular vacancies, we see' no reason

. why they should be -denied this benefit if others

sifT.ilarly placed who were engaged prior to 14.8.1981

have beer; absorbed subject to fulfilment of the

requisite qualification and length of service".

Having regard to the above the Tribunal f ixed ,_the -cut

off date as 17.11,86 i.e. the date on which the scheme, .of

Employment of MBCs' was finally discontinued and allowed the
bene1 it of regularisation to all those who had been engaged prior

-tc 17.il.l98fe.' It is, therefore, unambiguously clear that all

those HBCs who were engaged at certain rate.of honorarium per

houf-, per day shall be entitled to regularisation on absorption

agairst regular posts on completion of three years service and

sub ject .•-t,c^""'fuif iI'ment of other conditions as laid down in the

Railway.-' Board's letter of 21.4.1982 and 2G.4.19B5. i
' - '



itmstr?y-

, Z: :^ jThe .respondents .'.shoul d go intc; the detai ls of'^^. ''••^--'-^v•;•-;• •:•• •• J' /; ;••; :.• ;: -•^ ;• • ;;; • •-• _• • , . •- -.^
... the- cai=e _of. each applicant vir. date of . engagement, date ,:Of

disengagement and date of reengagement.etc. and regularise .the

; service- of .all applicants as were engaged prior to 17.11.1986
after they complete 3 years service from the date of engagement.

The translation of 3 years into "1075 actual working days" (as

stated in order dated 12.5.1988) is an af"tBrthought and cannot be

sustainer' as in. the case of casual labour only 240 days (6 days

week) _ are. reckoned to constitute year for purpose of

regula-'isation and not 365 days. The condition laid; down in

Railway Beard's letter dated 21.-^. 1982 is 3 years and not 1095

actual working days. The apsp] icants sha 1 ] therefore be allowed

the I'snt^fit cf SLindLi-ys and gazetted hDlidays when reckoning the _

pe-^-iod of 3 years for .the purpose of regularisation.

0.53..'i;i ; " •Thetr .s&cond'^pbint- urged before- us' b-y the" learned cduhsei

. -for .thfcv.appjlicanits.v is tha-tirt of the Hon'b-le Supreme Court

.-..dated: b*.? .a.B:.i3:rl9SB . fhkd' ;been' pre judit iaLly. i i-hterpreted • by . the

;• •.r-Bspbnd-e'R';tSr 3 in^ detr;imeht' ' to''•the •-interests': i of • ' the -- ajDpp'l/itant.

. r!ihe^£5|̂ Gin,^;|:d-.eyt;;Su^#;em&r:|̂ >SbP:. '̂̂ (G^:;^-l:^6'̂ By87-

';,/^i;'W-Mh ;Wder.?;tha't-;';C"V •••"•'

' Wfe: s^e';no;::meri'V;^n'^^fe^^ "''V.C.

.Jt;:';;r:has'.':Vheeyvvatcb'^^:n^ly-''Prayedv ^irfespohd&nts

,:S.houu2.-d;^ •; ayment •of'-the '"f-u 11 wage's • due-' to"- such- MBC4"-fe's Wlire

..disengaged :f^ the date- irhey. were''disengage^d. -V^

. . order , dat^d 12..5. 1988 tb .the .date they were taken back , on .duty

, ._CDn5equent ;jipqn,^pthe Supreme,^ prders -^dated .1:30.9-1988

recalling its order-^dated IB. 3. 1988. .r; Z

^6

:•• i •

• i'
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That the Hcin'ble Supreme Court did not find any merit in

the SLP' \<C) - 14,61B/S7 ;whiXe ..dispoainQ of the said SLP<C)

constitutBfi valid levi^nc in. sOpport sbf - the case of Jthe

applicants. Later, When the problems arising from the order of

Hon'ble Court and confronting ifche MBCs were placed before the

Hon'ble Supreme Court through SLP <C) 7830/88 and other writ

petitions. The Hon'ble Court recalled its order dated 1B.3.19BB

and hes allowed its decision to be moulded in accordance with the

justice of the case. ' " ' .

f- The question,, therefore, before us is whether in the

circumstances obtaining, it was fair and just on the part of the

respondents to,contemplate termination/terminate the services' of

the applicants keeping in view the attending circumstances and

, .jc-evsl opment- . of., the' case, of .the .MBCsI The- decision taken to '

terfpina^te the services, to say the least, was - an. attempt to raft

. against the curre.nt of jus.tice and fairplay. Admittedly, the

Sup.t-'eme-. Court whi le- recal l ing-.-i ts order, dated 1S.3.^1.98B did not

- defijie the extent..and- scope ojf the retroactivity of its decision,

^t even if. one was to go by the dictionary ineaning of the word
' recal i ', such as "cancel 3. ino order.". , "signal to ship etc. to

return .to ttase" etc.it means that- status quo ante has been

.. r^S'toh^d/r.-s'The. ^ wprd;.,^ 'recall ' does not merely 'mean resummon.

..(Mulla Vs. Ihoraj Singh - 1911 ALJ 707).

- "V3y'
V • ^he totality of the circumstances the consideration

for dispensing with "the services of the MBCs does not appear to

be endowed with any merit. The denial of livelihood to the MBCs

• • ' i '
who come generally from the. low paid section of the railway,.

4 17



emp.ipyB^e=. wpLi.ld haye^ caused^jthgnj...ayoi,.daiblp.,^_.,ha.pdship.. In the
^;p^.,^usti^^ ^nd^ f|a,i^p3^y,, ore of the view

tjpcit ful 1 ,^a.q,es,.^hp^^ be^ pa^id. .tp^su.qh^MBE^ were disengaQed

fpr^ the, period from the date pf terminate the date they

were., reeng^g^d, ^. i . e^. between 5/12,. 5. 1980 and^till the date of

reengagement after 30.9.1988,, eX which were applicable

tc therr: before their services were disengaged.

i5,'-., Jn accordance^ with Rule. 231S pf_ the^ Indian Railway

Establ iEhment Manual.,, casual, labpure.rs, ,are given tempo'̂ ary statuJ^,
after working for npnths (authorised absence and d iscont inuance

pf 'w.qni.,, f.pr.., qf .p.rpd.uctiye work will, no.t^.constitute a break).
^

Acc_ord_ing3>'..,^ • MBCs^ should also, bp ,co,n..,f erred.,.temporary status

aft.pr .tt'sy .w,Pf"};,ec'„ for four mo,n.th£, (authorised absence and

discon,]". in j.s,nce. of will not const i tute, a break).

15, ^lo. yjew. ,{pf the. ab.py.e, discussion w.^„ order and direct

tb.at .resppnjjierits^,^ sh.a^^^^ t,,.-,,-

" ^ ...•• f".?.9-V4^"^is,e. . ..Mobi le .Bppking.'.Clerks who ' we^3
engaged prior to 17.11.1-986 by .absorption against

regular vacancies on completion of three years

. service ^tnd not. 1095 , actual workino- days. .
•V Sf-J- .-rr^, ~--T— —,. -...-

,..-i- ..j ... Thi.a ...wi,l 1,.be..hpw.ever;,. •,.Bub,je,c,t. tp.^ th.e .fulfi lment

- ^ ,D;f„ .p;ttier. cpnd.itipn,5 aE^,-provid,edr in- ,t!iLp ,.R,ail.yjay

Ki „Board.,;s,, :i?tter^datect,,^,acrv ;
ii) confer tetnpora,ry status with all attending

18
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after

\^5v.-completedtourmonths.serviceas-MobileBooking
•'/.ih'V^accbrd^nce^^-mtheterm'tof'thfeir

'o+Vbur'mbn'ths•iKilT-'blB
-••••--\•.;,rI:'•'"--•"••--v•••..•••.-.'--.-^. '-.'•1i.,L4j

"'••j cduhteti'i

^'^thatY'^e-•se^iceso^-theMbbileBciDkin^cler^is

ofnumlserlafWoiirsputin^on

-•P's'^titulkr;day/htothefact

^wer.eavertablefbrfullday".

..psymejitofbackwagesfromthedateof

"ft"inaccordancewithorders

vdated5/12.5.l^BB^ti11.thedatetheyweretaken
'.'•bacVondutyconsequenttothe'recall'ofthe

Hon'bl'eSupremeCourt's'orderdated18.3.1988at

thesameratesatwhichtheywef^eemployed'prior

c"the"dateoftermination"oftheservices.This

1•beapjalicableonlyto"thoseMobile^'Booicihg

^^rkswhoseservicesweredi5en9a9edand

-.cohseque'hceof.'l-ibn*'bleSupreme

^"̂^3;i9BB"^nd^'%he

.i.r.r'said'ordervicieHon:Ble'CbtJiht'sorder...dated

16i--:'W-^h.thiscase"wewould^bbEervethatthe

reBpondents^;ha-earlierintroduced^•se^appointing

,of;-Vfixedtiftat;RsJ:8/-per,day-on/

;y>;E^:s;^r.^'R'.Thi^-;case'adjudiq-ationbefore'

i^ibahaii^h'^amirKum^rMufherjee'VsL

V>••I'.IZ,'7L/,'"-2'•.•')-jl•'.'-B'

'Cl
"•ir

ill
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t • !••; -V •' fc- •* - *"• '

•• -S.C:-^ s VjSr'ft'

Thst/^^ -{«ith the same Bb3®ctiv©s-;®s the
'•'• "idSeme®' vis. :jcurbinQ-tickEtl©ss travel

anct tl^eorihs' •seasoHal rush of traffic in the most economical

. m^her the income of low paid railway^ employees
by bbtainihg' the , vcluhteers from amongst the student
SDns/dauQhters of ; ral employees. The Railway Convention
Committee, l??! while considering the'launching of such a scheme

had cautioned thi -V-efepbhdents'by observing that care will have "60
be tat-.en to see that "vested interests do not .de>/elop. " We,

feel . that the respondents did not take adequate care tcD avoid

such a situation which-eventaally resulted in givino -preferentlal

.'treatmBnt to •a •-particular section of the -socisty in finding

employment, ignoring the provision,of equality of opportunity in

matters-: of public employment enshrined in ,Article 16 of the

Corist i tu,t-ion.' We do not however propose to deal with that aspeci-.
- .V. .

of ...the liatterVas .the decision of this Tribunal in .Neera Wehta s
' • the . Hon'ble". case " '̂.vSnd' iSimi l^r •-mitter's have' become final .a

; .Supreme/^Court ;ha5l3i:smls5ed "the .Specis'i :Leave''B•• Peti tion fi 1 ed by

• • -r- • - - - •

r :^;the.;UniDn of ^ that ;the experience gained from ;^e

• ^ ' ' two schemesIwi-li vb^"kept in, view by the,, respondents / ih future.
VV-' '•'There'^shallv'be'^no' orders -as ^to the.-casts>'-

. ttRiiiii-iJ ilLUE CQF¥
' jested••• •••

(FURAN CHAND) V
. Scciiou. (Dfticci 0"1)

GeBtta) ,Adn"ii>-«>'fe'
Prmcipal l-v,vvii, u-uA

. 20

iT-S. pberoi)^
- Member (J) .


