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of local ;papiE#S^ may be allowed to
';s;ee:.;the-;3rud^ent?V;-

2. •;Io Jbe ;^^err the Reporters or not?'VVb
(T^^^i^aenfe pf

la, i^'e-chai23Ban(J))

In these applications filed under Section 19 of^the
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cases.

m
Administrative Tribunals Act, 1985, the applicants v/ho

; had worked as substitute i<Jiala sis were dismi-ssed fi^dm

" service after holding an inqui]^ against them in accordance

with the provisions pf ,the Railway Servants (Discipline &

Appeal) Rules, 1968 for their alleged misconduct of

^ ;having^ securedv-appointmientbogus and forged

casual labo,ur cards. As common questions of law arise

. . fo:^ co.nsidera,tion, it ..is proposed to dispose of these

cases by a common judgment,

2, \'ie may-fi^rst briefly refer to the facts of these

;S. rv, J.niQ\,:53Q/B9iv^ appointed as a -
. i f-: ^••Kh3la•si; j:,

substitut^n 28.5;l988j: ^-^In Oft 683/89, the applicant was so

appointed on 16i5,19M-while the applicant in CA 1351/89

/SO ,,
wa$^ppointed ;ori,;r7^ ^

, 4,: ., On 30th Ap.rili, :i987,ithe, ^ served on the

applicants|iiemoranda proposing to hold inquiry against them
under Rule 9 of the Railway Servants (Discipline a Appeal)

Rules, -i96.8«' The memora'ndura was -.aiccompanied by the Artiuies
' f/ T'-' •V-' C^hem, •

o,f charge framed against eac^.: of.^the statenent of imputations

. • , .of misconduGt/misbehaviouri list of documents by which the

Articles of .charge iwere;,proposed to. be . sustained and the list
" . • ' ' j

- of witnesses, ; • ;

th!e:;C^^ 530/89, the

I v «:Artic.ies of !eharg%iW?rj0::Ah0,fpllQwing:-

" • article I • , -
hat;;the"i^aid;ShH:^ substitute

•; J;' " '';Khaiasi;;;'did n6t; wpfk a'̂ ^ a-C Khalasi under JpV?/
' ' / :.; ;;SRE during ,the. period'1 to 13,9,1978 & 1,11,78

- ' ^to 2,l2v7&^^ submitted by him
at the time~:6l e'n^ag^ieTJt in this workshop,.
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ARTICLE II

That during the afoiesaid period and while
functioning in the aforesaid office the said
Shri Mukesh Kunnar submitted bogus and forged C.L.
service card of the past service as, no G.L. card
has been issued in his favour.

ARTICIE ill :

That during the aforesaid period and while
functioning in the aforesaid office the said
Shri Mukesh Kuffiiar committed serious misconduct
and his apt is unbecoming of a Railway servant",

^ (vide page 15 of the paper book)

6, in the case of the applicant in Ok 683/89, the

Article s o f cha rge We re the following;-

1 v' ' :̂ •article i ;•,

That the said Shri Satish Kiinar Sub; Khalasi
did not work as a CrL, Khalasi under PlYl/N.Rly/

- Khurja during the period5.7.78 as per
C.L. eard ii}o.256544 sutmitted by him at the tiine
of engagenent in this Un^^ .. . .

ARtlGLE II

That: during the .aforsaid period and while
functioning in the aforesaid office the said
Shri Satish Kumar sutsnitted bogus and forged

; v . C services as no -
C.L. Card has been issued in his favour.

ARTICLE III " •

That during the aforesaid perio.d and while
;functionihg in the aforesaid off;i&e the said

•Shri Satish iCuniar cdnanitted serious misconduct
^nd; his-act,is .'unbecoming of a Railway-servant."

X'vide pagetook) V

7. . in th^'case of thei-applicaint in 135^)^ /

'Articles of ^harge •• i

:.S:cUKriCLE^iy ',.^r-^
That .the said Shri Mahender Kumar Sub. Khalasi

did not vvorkWas :GrLi¥Khalasi while f unctioning las
^ :und0f ^ period 18.6,80

to 14ilC!^^ as pert^.L. j_
K- y him at: the time of

-eng^g^eirt 'inr this^^^^

i:..^• ;":^A^iCLE^
, V That; during the aforesaid period and while
functicvhiing^itiV^the: afore the said Shri

yMahender-KvP ^>pgus and forged C.L.Servicep b.jL. '^ard has fe^eh
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ARTICLE III

: A

Thst during the aforesaid period and while
functioning in the aforesaid office the said Shri^
Mehender Kutnar So-niraitted serious misconduct and his
act is unbecoming, of ::,a Railway servanf^

(vide page 16 of the Paper Book)

8« In all the three cases, there was only one witness

by whom the Articles of charge framed against the applicanxs

were proposed to be sustained, namely, Shri Ghasi Ram, Office_^

Clerk,, Signal ?jorkshop, Ghaziabad.

9, The applicants denied the allegations made against
::i.T c.L. l;. . : V:

them and contended that they did not produce any forged

casual labour card at the time of their appointments. Aft ;

holding an inquiry, the Inquiry Officer submitted a report,

according to which the Articles of charges have been proved. ;

Thereafter, the applicants were furnished the copy of the j

inquiry Report and were given an opportunity to make a |

representation on the penalty proposed, which was dismissal |

from service. The applicants in their representations again ]

pointed out that they did not produce any bogus casual labour

card at the time of appointment. The applicant in OA 530/89

submitted that he had not worked under lOW, Saharanpur and

that he did not produce the casual labour card alleged to

have been issued by the lOW, Saharanpur. Similarly,jthe

applicants in the other two applications (0^ 683/89 pnd

OA 1351/89) have also stated in their representations that

they did not produce any casual labour cards at the time of

their appoinTument.

10. The applicants have challenged the validity of the

••

V: • •
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! disciplinary proceedings initiated against them on the

, following; ;g:]^unds:-

(i) The documents relied upon were not giverv^shown to the

applicant,

(ii) The Inquiry Committee adopted an entirely illegal

procedurie while holding the inquiry. According to rules

and laws, the evidence of the findings as also the charged

officer is to be recorded after the prosecution evidence

has been completed. Instead of following the normal

procedure, the Inquiry Committee examined the applicant

first and thereafter the witnesses in support of the ^

charges. This procedure has completely vitiated the

proceedings.-

•• ^-0.- •• • ^ -V'
,:(iii) There vi^s no evidence to substantiate the charge

•• - '.Vxrv- J -v y-

• that 1;he casual labour card in respect of each of the

applicants was produced by the applicant at the time of

his appointment. No evidence was produced by the

;; prosecution i.n this .regard, .

(iv) Jhe 6f:ficer who had appointed the applicant and

, before Whom bogus /

/ casual -labour ca^ was not. produced during the inquiry.
• f.. • C"---••••'i-.l"... . . .

• :r , -

" sustain the^xharges. The :'
^C; ^^urmises ;4nd '

; ; fiTidings of the In^ are based o^

a^. ;are> •the^^dri^j/ psriy •

;11.^ /T^ in OA 530/89 is that^le^

/ ,'0,;
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time of appointnient he had submitted that he had worked

a,s casual labourer in the Pai Department, and he had also

. submitted, a copy of the certificate in regard to his

i , prpvipus service. The plea of the applicant in Or^ 683/89

is. that he had applied for the post of a. Driver and along

, with his applipation he had annexed a copy of his driving

.licence. The plea pf.the applicant in OA 1351/89 is that

at the time of ,appointment, he vias, asked whether he had

worked on the Railv>/ays earlier, to. which he had replied

,, that, he had worked under. PWI.,. Hapur, from 18,6,1980 for

.150.. da-^s. and-againtl^fro.ni. April, 1982 for 120 days under

the, ipw,. Saha.ra.npur, ...He- had .also-work 45 days as

. casual, labourer, in,,1984 in the Ghaziaba.d iVorkshop,

.; 12,, ._*/e ^haye carefully gpne through the .records of these

, . cases,, a nd.. ha.ve •heard .the.,.,le.ar.ned co.unsel of both parties,

The only admission on the part of the applicants is that

they had. produced^xftographs and given signatures at the

time of their appointment for,the purpose of character

verification. They have contended that "the p^hotographs

and signatures have been affixed on the alleged bogus

casual labour card by some interested persons.

13, In our opinion,. the_i0ipugned__arders_o_f _dismiss3l___:i

passed by the respondents are not legally sustainable, as

explained below,

14, The respondents have proceeded in the matter purely

on the basis of surmises and conjectures. As has been

observed by the Supreme Court in Union of India Vs. H,C.
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Goel, i^ScIR 1964 SC 364 at 370,"niere suspicion should not

be allowed to take the place of proof even in domestic

inquiries". There is no evidence to the effect that

the applicants produced the bogus Casual labour cards

on w^iich their photogiaphs and signatures appeared,. .

The officer who had verified the particulars of the

^p^iicants at the time of their appointments is a

crucial witness in the proceedings. He has not been

examined in these proceedings,

15, in Mahgai Singh Vs, The Commissioner of Himachal

Fradesh Goverranent,-1975(1) Slil 500 at 502, the Deputy .

Superintendent of Police was an important witness in

the inquiry held against the petitioner in a disciplinary

' pTOceeding initiated against him, :R,S; Fathak, C.J., as he '

th;^n was, observed that " when the' Deputy'Superimtendfent

of Police was not produced in evidence and was not

available, for cross-examination by the petitioner, it is

aipparenVthat the report subnitted by him 'cannot be relied;

on as material against the petitioner, it was further

observed that it^was wrong in holding tHat the charges

against-the petitioner stood proved notwithstanding the

.Absence of l^e li^ipMy as • '̂̂ Iftritness,

: .view, of t^is,> it was held that:th^ very basis oh|̂ ich'
^ against riemov^l was issued^ ^pod-

vitiated.^- ^ r " ^ ;

, , ^ ^ warehousing Corporation Vs. V.N. Vajpayee, ' •
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1980(3) ^ 459 at 466, the Supreme Court observed as

fo Hows:-.

/;. -i'.^,• .

of +hl ° justice in the circumstances, !? the respondent should be
"h^ ^95^^15 oPportuhity to deny his guilt, to

mpan^ afl^^ f S establish his, innocence which' includesK ^n opportunity to' cross-examinethe witnesses relied upon by the appellant-Corporation
^ ^opport.iinity....1;o .lead Ivldenceln defe^cfofthe charge as also a' show-cause notice for the

.: Such an opportunity was denied: Jo the;;^espon(ilent5.:rin th® instant case. Admittedly,
evidence in

defence. Further, he was not allowed to cross-
were notrecorded by the Enquiry Officer (opposite party 1)

in Jhe vpresenpe ofifthe respondent. There was
conti^versy on this point. But it was clear to the

-i Jfh^ report of enquiry by the oocosiilA

-Another:la,auna;ii^ is-sthat the Enquiry

Committee examined the^appIic^rrb^fii^st^Uand >t only

: , called the ;prosecutionrwitness^si.i:;. In^our opinion, an inquiry

;-;;.;:ir;v-which the c^linquent .0^^ examiiieci cat the very

cpmmencaQent of it, Cannot be;ieM;;tp

i-y . giving, him -a; .reasonaile qpportiafiity -of: defending himself.

. in AssQcia;^;ed-e^enlii,;^ ;Their>:Wofi^^ 1963(2) Lab,

:^;?:. w". ;{?. •\^-(;i\:{J^y!;.' _.•:}

;. ;:, .;'r'

:.-, : ^ 1, ;.

: V

.17^.

:•?:?.ac :^e.:Sup^eme .<|ou2^TO;l^er^ed;as"^

vta the ;present proceedinas
flows from the fact that the enquir#ias_commenced

of Malak, Ram himself. Someof -the questipr^i put to Malak iiaih :tlfe as^
; ;-queJtior;i$ ;sin t6

' ' thAfc:ran.,;doniestic :e emploverT:^
•~ ,take ste^ to lead ^evid^nce against -the

workman charged, giye ^n p wofeish to"' ^
;:: :/ VciPss^^ evidence;:ahd the the

^ asked whether he wants to give any ejcpllariation
v; a^ut :;th^;.^vici^iipe :l^^ that

" " not :fair^iji:^mestipoenquiries^ industrial ^
. employees^v#iat yfe^ ncemen^bf the enquiry^'
;th|-empto^e shpi^^
t>efpre any other eyideh him, in
pealing- wath^^i^ held in such ii
matters. We cannot overlook the fact that in a iarqe

rmajority.^f cases, emipip^ ignoraht, „
. . ®_^d sp., at is necessary rpt-to e^

- °? 9^ossr®^^'0aination;;in¥the,manner adopts in the
: proceedings", " /

Vs. Deputy Chief Engineer, AlR I960 Assam 51)^

•••-Vc.-.

. - - •• •.:-••• • •" ••• "

••X \ r'^

: :•

^.V V-
... .. ...

\ '

/
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18, In the instant case, the proceedings of the enquiry.

cl^rl^ndicate^ that it was in the form of questions and

" answers beti^en jyife inqifiry'pfficer and the delinquent,

: : pfficerhfromo the very; butset of the enquiry.

: : 19. t;he cohspectiis bf circustances

. of the;:^ases,we are; of the opinion that the impugned orders

: -of^^sinissal are/liable ;i6^ be,,se^^^^ quashed,

Accordingly, we order and direct :as follows;-

/ . ;'(a| ;' The/i dismissal/dated 17.8,1988 are

set aside and quashed,nv V-

:;(rb) -The respondents are directed to reinstate the applicants

-as-substitutewKhaiasls,. €

, ; • ; ,X(je) 1 :The: appiicant%would .be ;5entitled to the pay and

^ ; /allowances from 17^8,1988'to ;;the:date'^^of- their ; /

, reinstatement i : ^ •.

r The applicants shall be'considered for reguiarisation ;;

±n;-aceo:rdertcejwith ^'th^vrLevant -iUleS',•

V, 4©) -The respondents:; are directed "to -eonply with the above; '

; : ; ^ the date of

of this order, >- •

/pa rti&s/will bear ..their'-owri^

'̂ ^^0 of this order be- |)iae.ed in. all the 't^ree •̂ ; ir'

.4, V

H'
•' (P.K. 'KAfaHA).

(Ah . c X-CyiCE •CHAIRMAI^J;)

_s.v4!
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