
IN Th£ central ADf1INI3TRATIi;£ TRIBUNAL
PRINCIPAL B£NCH

NEU DELHI
***

. 0, A.No, 1345/89, Date of decision ^

Shfi Suni|l Kumar Sinha Applicant
U/s

Union of India i Ors» Respondents

CORAfqi

The Hon*ble nambsr Mr, I»P, Gupta, Plember (a)

For the Applicant ,,, Shri B,B, Raval,Counsel

For the Respondants Smt, Raj Kumari Chopra, Couns^

(1) Whether Reporters of local papers may be alloued
to see the Judgement ?

(2) To be referred to the Reporter or not ?

3^U_D_G_E__[*]_E_N_T

/"Delivered by Shri I,P. Gupta, Mamber (A)__7

In this application filed under Section 19 of

the Administrativs Tribunals Act, 1985, the applicant

has requested for quashing of adverse remarks in his

ACR for 1982-83.

2, In the ACR for 1982-83 in respect of the appli

cant, the follouing entriaa appear -

' In the ACR on you for the year 1982-83 "Your
appearance and bearing and power of

expression have been reported as good

uhils the state of your health, industry,
and perseyerencaj kaanness and initiative,

relations with collsaguss and subordinates,

social conduct, ability to assess and your

overall performance have been assesssd as

satisfactory, Housvar, it is reported

that you are indisciplined, arrogant,i

resalcitrant, untrustworthy and mendacious.

It is also reported that you are undesirable

type and currently under suspension for gross
disobediance of orders of official superiors.'

.»2



-2-

3« The applicant entared Intelligence Bureau

as Assistant Central Intelligence Officer Grade 11

(ACIO-II) on August 11, 19608 Later he was promoted

as AGIO—I»

4. The Learned Counasl for the applicant drew

the attention of the Bench to warioua rewards and
I

appreciations received by the applicant from time

to time in his service career. On 15th August, 1992

the applicant urbte a latter to the Assistant Director,

SIB, Itanagar where he uas posted s^ing that when

scores of names had been listad in the reward roll

in^uholehog manner, ha had bean omitted though he had

performed the control room duty away at AO's residence
4

almost single-handed till very late hours in the night

throughout the student agitation at Itanagar(Annexure A-2},

On the margin of that latter ths A,D. remarked as

follows S-

No other officer could perhaps include

the ACIO-I's name in the RR who was directly

working with me,shoulder to shoulder,

Uhy loose patience *i Orders have yet

to issue."

Therefore, the Learned Counsel for the applicant

Gontendad that when in 1982-83 itself the A»D,

held him in high esteem, the adverse entries

for 1982-83 itself would appear mis-spalt

and unjustified.

5« The Learned Counsel has adduced the following
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grounds for challenging ths adverse an&ries

(i) The rernarks are raal|aious. In this

connection he said that the applicant

had workad uith the AO 'shoulder to

shoulder'and had received cash

reward in recognition of his good

porformance in August 1982 by letter

datad 11»1«1984» But in Oacomber the

Assistant Director asked the applicant

/ to falsely implicate an innocant tribal

Security Assistant (SA| in an incident

where the wife of that SA went to damand

fe. 4,000/- from Shri H.B. Rai, DCIO, uho

had borrowed that amount from her for

smuggling of muskpod and was not willing

to return the raoney. He alleges that the

said OCIO (Shri Rai) was the great favourite

of A./Dj The applicant refused to implicate

the S,A» in his inquiry report and that was

the turn of the tide.

(ii) The ACRs have been initiated by the DCIO

while the applicant was directly under A,0,

Ths applicant had not recaivad any warning

or even A.D. was not competent to write the

ACR because the applicant did not work under

/

him for theiJiole year,

(iii) The adverse entries were not communicated

within one month as required under PIHA's

instructions and coversd the mention of
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suspension of the applicant in April, 1983,

applicant made representation against the

adverse remarks but his represSntation uas replied to

by letter of 26th September 1983 where it was explained

that the departmental instructions do not provide for

communicating the identity of the applicant making the

particular remarks. His representation dated 11.10-1983

for expungement of adverse remarks uas rejected by order

dated 27th December 1985» He made an appeal and this

was also rejected by ordar dated 20,10,1986 where it

was mentioned that 3d(NE) has duly considered his

representation, but no reason was found to off-set

the remarks. The applicant made a Ramorial to the

President against the adverse remarks but his memoraial

/

was also|rejected by order dated 30th Play, 1988.

7, The Learned Counsel for the respondents raised'

the preliminary objection of limitation. It was pointed

out that even the memorial was rajected on 30th Way

1988 and the application was filed on 3rd July 1989 for'

quashing of adverse remarks of 1982-83 and the appeals

and memorials had all been rejected by 30,S,1988.

8, The Learned Counsel for the applicant added

that the rejection of the memorial dated 30.5.1988 was

received by the applicant only some time towards Dune

1988, Though the applicant had given the papers in timSj

there was some delay on the part of the counsel because

the papers were misplaced.
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^ 9e Ue shall dsal with the question of limitation

first. It is some time loosaly suggested that a party

should never suffer for the fault of th© counssl; but

this proposition is too broad to comment general

acceptance as a principle - it may be more readily

applied in cases of restoration of the case dismissed

for default than in respect of filing a time barred

claim. One may say that one or tuo days delay caused

is by tha counsel or his clerk forgetting to fils an

application before the Tribunal may be excused but
• -1

beyond that on© cannot get auiay with the spacious

plea of the counselsor his dark's fault. In

this case there is nothing on record to show that

the rejection of the memorial dated 30»5.1988 uas

received by the applicant only towards the end of

Oune, Even so, the case has been filed after a lapse

of one year and isp therefore, barred by limitation.

Nevertheless, ue proceed to examine the case on
r

^ merit.
I

10. The Learned Counsel for the respondents

contended that it is a normal administrative exBrcisq i

to commend and reprimand officials depending on their

performance. That the aoplicant uas commended on a feu

occasions is a matter of record, so is the adverse

remarks recorded in his ACR for 1902"'83» The counsel

added that due to his gross disobedience of orders

of his superior: officers, the applicant uas placed

under suspension on 29.4.1983 and Departmental Proceedings
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j for 'major penalty* were instituted against him«

On completion of proceadings ha uas removed from

serwicQ vide order dated 12.3.1985® Houaver^ Oirectorj

Infcelligancs Bureau on a revision petition modified

the punishment to the reduction to a louer rank of

ACIO-II in December 1985.

11, The applicant joined duty at Itanagar on 17th^

July, 1982 and uas relieved from there on 6th March,

1983. Therefore, for a major portion of the year

1982-83 the applicant worked at Itanagar and the A,0,

Itanagar uas fully competent to review the ACR for

1982-83, The ACR related to 1982-83 and the Report

writing is to begin in April 1983® The applicant's

report uas finalised in 3uns 1983 uhich cannot be

termed late. Even if there uas some delay according

to the guidelines, these guidelines are directory in

nature and not mandatory which observation will apply

with equal force in respect of communication of adverse

remarks which uas done on 14#7,1983,

12. On analysis we find that the representation

of the applicant against the adverse remarks, the appeal

against rejection of representation and the tnemorial

against rejection of the appeal were all considered

and rejected. It has already been held in the case of

Union of India versus C,G, Narabudiri /"AIR 1991 SC 1216J7

that while rejecting a representation against adverse
\

remarks the absence of reasons uill not by itself render

the order of rejection illegal. The follouing extracts
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from ths judgement is reproducsd i-

" ... But the competent authority has no licence
to act arbitrarily, he must act in a fair and just
manner. He is required to consider the questions
raised by ths Gov/ernraent servant and examine the same,
in the light of the comments made by the officer
auardirsg the adverse entries and the officer

countarsigning the same* If the representation
is rejected after its consideration in a fair and

just manner, the order of rejection uould not
be rendered illegal merely on the ground of absence
of reasons* In the absence of any statutory or
administrative provision requiring the competent
authority to record reasons or to communicate

reasons# no exception can be taken to the order

rejecting representation merely on the ground of
absence of reasons* No or der of an administrative

authority communicating its decision is rendered

illegal on the ground of absence of reasons ex faci©

and it is not open to the court to interfere with

such orders merely on the ground of absence of

any reasons. However, it does not maan that the

administrative authority is at liberty to pass
orders without there being any reasons for the

same. In governmental functioning before any
order is issued the matter is generally considered

^ at various levels and the reasons and opinions are
contained in the notes on the file# The reasons

contained in the file enable the competent authority
to formulate its opinion. If the order as commu

nicated to the Government servant rejecting the

repressntatian does not contain any reasons,
the order cannot be held to ba bad in law# If such

an order is challenged in a court of law it is

always open to the competent authority to place

the reasons before the court which may have lad

to the rejection of th© representation. It iai

always open to an administrative authority to

produce evjidence aliunde before the court to

justify its action."

In this Case the representation, the appeal and the memorial

were considered at different levels and each was rejected*



It is easy to allege malice but difficult to prov/e.

The DCIQ (Shri Vinod Sharma) had initiated an ACR

as he had superuised the applicant's work for more than

three raonths. It uas alleged that ha succumbab to

the pressures of the. Assistant Director. But the
V \

respondents brought out that the Assistant Director

had, in fact, improved the remarks of the reporting
s

officer on some points. The representations/Plamorial

were considered at different lev/sis by senior authori

ties and it cannot be inferred that they uere all •

influenced by the Assistant Director only,

13, The facts of the case show that the applicant

uas Buen proceeded against in a disciplinary case for

gross disobedience of orders and uas removed from

service but in a revision petition the penalty uas

reduced to reduction# The indisciplined act uas thus

even a subject matter of quasi-judicial proceedings,

in uhich hs uas not exonerated.

14» The ACRs for 1982-83, even according to guide

lines, are to be uritten in April and if the suspension

order uas issued in April 1983^3 mention of this matter,

uhich is a fact, in the ACR for 1982-83 cannot bs said to
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hava been done illegally or maliciously,

15„ In tha conspectus of the aforesaid facfcv the

O.A. is dismissed both on grounds of fji0rit| and

limitation# There is no order as to costs.

—-A

Member (A)


