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IN THE CENTRAL ADMIMNISTRATILVE TRIBUNAL

PRINCIPAL EENCH, MEW DELMI.

Ragn.¥o.0DA 133871989

' pate of 8&::15i0m'29.01-1993. :

4

Shri ¥.K. Manglik .« -Rpplicant

vs.

Unior of India & Others - . - .Respondents

!

For the Appnlicant ...2hri shvam

Moorjani .Counsel

For the Respondents .JHMrs. Rai Kumsri

Choprs . Counsel

CORAM:

The Hontble Mr. P.x. Kartha. V¥ice Chairman{J) .

P

The Honthle Mr. BUN. Dhoundiyal,. Administrative Mamher

1. Whather Reporters of local papers may be allowed

to see the Judoment? ")}0

Z. To be referred to the Reporters or not? 7/(1

- JUDEMENT

{of the Rench delivered by Hon*ble Shri P.K. Karths.

Vice ChaimaniJ))
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IN THE CENTRAL ADMINISTRATILUE\TRIBUNAL.

PRINCIPAL BENCH. KEW DELHI.

Remm.No. DA 133871989

t

Date of decision:29.01.1993.

Shri V.K. Manolik .« Roplicant

vs.

Union of India & Others - -« -Respondents

N

For the Applicant ...Shri Shyam

Moorjani .Counsel
For the Respondents -.Mrs. Raj Kumari

Chopra,. Comnsel

CORAM:

The Hon*ble Mr. P.x. Kartha. Vice Chairman{J) .

Ve

The Hon'hle Mr. B.N. Dhoundival . Adminisﬁ:rative Member

i. Whether Reporters of local papers may be allowed

to sea the Judoment? k)),’

z. To be referred to the Reporters or not? \j/tj ‘

. , JUDGMENT

{of the Bench deliveres by Hon'ble Shri P.X. Kartha.

Vice Chairmani)})
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Undor of Indis, 1983

ﬂécisians relied upon by both sides*. There are three major
grovps of officers of Enginesring Cadre of MES, na@gly, the
promotes qrénp, the direct recruit {interview) grouvp anc

the Direct Re&fuit {examination)} group. The interests of
these groups are not . similar. Hevertheless,. some of the
issues are COmmon and.it wculd be'canvenient to discuss them

at thae cutrset hofore considering the facts of each case.

t
[#]
=4

. Broadly spesking,. the issues raised srise ou

w

the decision of the Suprems Court in A.  Janardhang _Vs.

scc_{L&sS) 457, The applicents are

contending that Janardhana’s cosse has not besen properly
undarstocd and  implementaed. The respondents are contending
that they have implemented it in letter and spirit.

*Case law relied upon by the applicants:

AIR 1972 2¢ 1088; AIR 1954 3C 4723; 1976{1) SLR 8056: AIR
1887 8U I188%: AIR 1988 =Br 1113: 1989{9) ATC 799: 1985 {4) sSL3
564; 1988(3) sLJ 708: 1988(3) SLJ 241; AIR 1983 SC 2755;
1989{1) 217 {CAT) 430; 1968 SLR 333: 1978{1) SLR 805;

1991{2) sSLJ (CAT) 100; 1989(1) sL3 (CAT) 257: 1992{Z} JT{SC)
764; 198%(9) ATC 395; AIR 1990 =C 31i.

457 1989{3) sL.I{CAT} 2;9; 198G{4) Sr.I{CATY 723: 19906{7)
SLIICATY 758: 1987(1) SLI{CAT) 597 1980{2} SCALE 7205: AIR

1297 80 1806; 1992{3) SLJ 73; JT 19972{5) 8C 667: JT 1992(5)
2T 5SS JT 1992{5) sC 5z5; 1990{14) ATC 379; AIR 1989 &eC
1249; 1974{1} BLR 585; AIR 1955 80 233: 1987 sump.’CC i5;
1938{3{ &1 204; 1988{3) SLI{CAT} 74i: 1988{3) erJiec) &i:
1991{1) 8.1 {CcaT) 4: AIR 1987 8C 1748: AIR 1985 s8C 1378: -
1680{9} ATC 799; 1990{1) ATI 440; 1971{1) SCC 583; 1974({4)
3 308; 1988(1) =Cr 111;: 3T 1%92(5) =2C 97: 199i{i8) ATC &5:
ARIR 1997 8C 435; 1951{2)} 8L.7 1060: 1991{2) srJ 14: i974{1)
SLR 554; AIR 1985 8C 277; AIR 19587 5C 1467; AIR 1967 sC 1010:
AIR 19569 Delhi 15: AIR 1985 8C 1558; AIR 1970 sC 1748: AIR
1935 =2C 1457; 1992{3)=81.3 272; 1987 sccf{Las) Z77; 1989(2)aTC

NN Y




4, | Shri  Janardhana wés an Assistant  Executive
Engineer belonging to the promotee categofy‘ He had filed a
wfit Petﬁtidn in the Karnataka High pourt in 1979 questioning
the validity and 1ega1ﬁty of the seniority.list dated June
14, 1974 and the panel of promotion dated January 13, 1975 in
respect of 102 officers prepared on the basis of the impugned
seniority Tist, Prior 'to tHe publication of the Jimpugned
seniority list, a seniority list of AEE was drawn up in 1963
and another list . drawn up in 1967/68. 1In the operative part
of the judgment4fin Janardhana's case, the Supreme Court has

directed as follows:-

“"Let a writ of certiorari be issued quashing and

setting aside the senfority Tist dated June 14, 1974. It is

s

further hereby declared that fhe seniority Tists of 1963 and
1967/68 were valid and hold the field ti11 1969 and their
revision can be made in respect of members  who joined
service after 1969 and the period subsequent to 1969. The
panal for promot?on- in fespect of 182 officers included in
® : E-in-C's Proceedings No.65020/EE/74/FIR dated January 13,
1975 s quashed_ and set aside. A1l the promotions given'

»subsequent to the filing of the petition in the High Court
S

<5/~




are subject to this decision and must be -readjusted by

R e e e 4
e TS P i

drawing up a freoh _panel for promot1on keep1ng in v1ew the

e

Ve

196 and 1967/68 sen1or1ty ]1atS of AEE 1n the 11ght of  the

i e B TR T T

observatwono conta1ned in this Judgment" : -

5; The seniorit? Tist of 1974  was prepared
consiétent with  the quota rule. Before the said ;§eniority
1i§t was preparéd; ohe Bachan Sﬁngﬁ and another,  two
promotees to the poé£ of ‘Assistant Executive Engineer in the
vears 19581an8\1959'respect%veTy had filed a Writ Petition in
the'De]hj High Court cha11engihg the appointment of sevéra1
direct récruits of MES on the ground that their appointment
was contrary to and in violation of the rules of recru1tment
and they were not validly appo1nted and, therefore, cou1d hot

become members of the Service. The Writ Petition was

dismissed by the DeIhi High Coukt-and the matter was carried

in appeal to the Supremé Court. ~The Supreme Court in

Janardhana's case observed that in Bachan Singh's case, the

“

court "upheld the appointment of those direct recruits who

were appointed after interview by the UPSC by holding that

that was done in relaxation of the ~rules both as to

competitive examination and the promotions were given after

re1axing the quota rule. The court held that direct recruits

who were appointed by interview fall within the CTass_ of

direct recruits™. C}L/, .

i 6/-




case. "it must  follow as a corcellary that the same emergency

compelled the Government to recruit by promotion engineers to

T, X N r~ U S U DU MU
the post of AFD Class-1 in excess of the quota by
, o - BT S . B Y A N ST N
the power of relaxation and such recruitment ipso facto would

dly promoted as the quota

PR ot PN PN oy ol o Ly ae 1 mgm e g e n g ey em e x PIA B b4
reverted on the ground  that no more vacancy is  avellable™.

e appellant  and thoss sim

promotion durine these years in  excess of the quota as

including the quota ruﬂe; the promotion in excess of quota
would be valid. Once  the recruitment was Jegal and  wvalid.
hetween  the holders  of  permanent
posts and temporary  posts in so far

members of the service. Persons

would be members of the Service.

~d




7. In Janardhana's caée, the Supreme Court took note

of the fact that- the.-quota'ru1e was wholly relaxed between

‘ 1959 and 1969 to suit the requirements of service and

observed that no effect can be given to the seniority rule’
which wholly interlinked with the quota rule and cannot exist
apart from it on its own strength.‘ This was implicit in the .

senfority lists prepared in 1963 and 1967-68 in respect of

>

- Assistant Executive - Engineers which were drawn up  in

accordance with the principle that continuous officiation
determines the inter se seniority. It was observed that the
aforesaid two seniority lists were legal and valid gnd dra@n
up on the basis -of the principle which satisfied the test of

Article 16 and that they must hold the fﬁg]d. THé Supreme

Court  further observed that the 1974 seniority 1ist was

'1iab1e to be quashed on the f0110wing grounds: -

"The criteria on which 1974 seniority Tist is
founded are clearly 1illegal and invalid and this stems from
a misunderstanding and Misinterpretatﬁon of the decision of

this Court in Bachan Singh's case. It also overlooks the

" character of the appointments made during the period 1959 to

1969. It treats valid appointments’as of doubtful valﬁdity{

It pushes down persons validly appointed below those who were

&~

.0 8/




never in service and for reasons which we cannot appreciate:
it is heing made effective from 1951. In our opinion, there

was no Jjustificstion for redrawing the senlority 138t

e

= s DR Y .
agffecting persans 8O

o

ted or promoted prior to 1969 when

B : b o R
the mles scouired statvtory charscter .

8. With regard to the praver of the appellant for a

direction to ouash the panel for promotion dated January 13,

-

0975 of 107 officers on the ground that it was drawn up on

[

he basis &f the impugned seniority  list in which the

ot

g

[

spoellant and  several similarly situsted Assistant Executive
Erringers promoted /wa‘g hack in 1987 onwards did not find
rheir place and were, therefore. not treated as being within
the zons of promotion, the Supreme  Court ohsarved  in
must follow as a necgssary

corollary. The Supreme Court observed that a fresh parel for

momotion will have to be drswm up consistent with the

endority 1ist of 1983 and 1967 “becanses it was not dismuted
that promotion from the cadre of AEE to Executive Engineer is

o .t'ha principle of seniority-cum—-merit™. The appellant had
sought interim relief by way of injunction restraining the
respondents not to promote any . one on the basis of the panel.
The Supreme Court declined to grant such relief Heaosuse
exigencies of service do demand that the vacancies have to be

fi1lad". In order to protect the interest of the appellant

and those similarly situsted, it was made clesar that MYany

't

L9/




Y

.9.

promotion given subsecuent to the date of the filing of the

petition in the High Court must be temporary and most abide

"by the decision in this aopesl. Therefore. consequent uUpPON

the relief being given in this appeal. the promotions will
have to be readijusted and the case of the appellant and those
similarly situasted will have to be examined for being brought

on the pansl for promotion®.

g. Some direct, recruits through exsmination filed

review petitions in the Supreme Court which were dismissed

{G¥P Nos. 8§777-31 of 1933 - Madanlal ;-md Others V¥s. U.O0.I.
and CMP Nos. 9855-61 of 1983 ~ 0.P. Kalsian & Others Vs.
Union éf India). Contempt pstition filed in Janardhana‘s
éase was slso dismissed(CMP N&'ZS&,OS of 1984}). Thus the |
juéc_ment of the Sum‘éne Court in .]'aﬁa'rdhana‘s case is Tfinsl

and binding.

10. An important issue raised in the litigation
bafore us is whether promotion from the cadre of Assistant

Executive Engineer to Executive Engineer is on the principle

_ of senioritv-cum—marit or on the princinle of

merit-cum-seniority. o

-..10
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that the man  selected for promotion wmust be of merit. Where

promotion is by seniority, merit takes the second place  but
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has considered the meaning  of
the service rule  which stipulated that the selection for
shall be hased on merit  and
ity in all respects with due regard to seniority. It

was obzerved that "what 1t means is that for incluszion in the
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governing consideration and that seniority should plav enly 2

secondary role. It s only when merit and suitability  are

o, 1F it s rnot fairly possible to make an assessment inter
se of the merit and suitability of twn eligible candidates
and come to a firm conclusion, seniority  would tilt the

3

[
W2

-4
(WY

of  Kerala Vs, ML, Thomas.

O Ry 3 J o] nde! ey T o o b gn gt s gn gl da Lo o e 2l
CSCUCLES) 227 at 282 the Supreme Court observed that  "with

regard to premotion  the  normwal  principles 2

0 3 are gither
merit-cum-seniority : oy seniority-cum-merit

ority-cum-merit wmeans  that given the mininum  ned

te Tor efficiency of administraticn. the <onior

though the T¢




(vi) In DKL Mitra Ve, Undon of India, 198
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Officers: The rules were amended to provide pr

non-selection method (F.e. =eniority-cum-suitabi

rules cannot  affect prowotions and appointments a
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. ’ i
Li5.
3o B oy - i
ib. A% 80s1nst the above. thse respondents have stated i

that the report of the Third Pay Caommission does hét contain
any recommencdation  for making the post of Ewscutive Engineer
a non-selection post to be Filled by senioritv-cum~Fitness
ard, thersefore. the guastion of its sccestance doss not

arise. According to them,.Purushottasm Lsl's case is  motb

® - spplicable to the facts and circumstances of tha oase.
i7. The maling in Janardhana's case principally

[ R . i 3 1
relatad to the bn eakdown of ths tuota-rota ruls and the

£

that ocontinucus offic

emmciati yation

Gatermines saniori of  direct recruits and

promotess. 2 - the Supreme Court set aside and

. quashad- the seniority lis dated 14.6.1974 and D ueld the
B e T T N e SN Rt - P AL L s

validity sts of 19532 and 1957:u?. The

Supreme Court  furthe 5 side and guashed the penel for

icers on the basis of the
seniority list  of 1974 Asg regards  promotions made
subseruent to the filing of the petition in the Hich Court.
it was directed that the same would be subdect to the
decision in Janardhan's case and must  be readjustgd hy

drawing up a8 fresh panel for promotion keaping in view the

1983 and 1987768 seniority lists of 2Assistant Exacutive
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of 1974 had been

0 . ”romleor made after the filing of the patitions in

outcome in Janardhana's case.  Therefore, the ceadiustment of
promotions, referred  to in Janardhana’s  case.dozs  not

necessarily ithat  those who have @lready been promoted
.

-~ o by g Yy A s Ve o ) 2 e AN P T T - -1 5 e CAEN A
should not be disturbed An their existing positichs in  the
ponel . of nromotion regardizss of the merit as adjudged by the
DPC on the basis  of  tho  seniority 1967/68, The

judament  in Janardhans’s caze iz that  ihe
sntire exercise of making promotions to the post of Executive

Engineers should be  undertaken afresh on the bas

1967/68 senjority  1ist in the Tight of  the observations

e

contained in the judgment. Whether or not it would be fair

ust to revert those who had already besn duly

£
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s
(SN

as Executive Enginesers, alfter the of & years, while
fresh panals  for  promotion pursuant  to the

=

- of this judament
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been zelt aside and auashed in Janardhana

fccordingty .. Review DPCs for the original DPCs held

AR T s
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and Z8th July  to Gth August, 1884
e B BT R

[S———le et

were eliaible  as on the date of the

977 and A,,B ware held from 20th Mav to 3lst

were held on the

d in 1974,

e T e e e e et et et oo T o AT s Fim o BT 47 Tt bl T

wore considered. AT the persons who were eligible at  that

point of time az per the senjority Tist upheld by t

Court were consid

for promotion to the Grade of Ewxecutive i

Meld dn the vears 1974, 1976, 1977 and 1878

ese panels were recommended by the review DPCs

=

R B
such persone  as  had been promoted on

panele recommsnded by the origing

valid by

. e - | IR
Review DPL.  The respondents @ stated  that there was no
by b . - -y b & AONLTT A
nead to make  any additions to the senfority Tist of  18067/040

at that stage because the zones of consideration
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3. OPC  for filling up the vacsncies of 1981 to 1984
was held from 19th May to 72nd May . 1986 as a result of which
panel of 716 officers was published on 13th June, 1886. The
DPC had before it the seniority 1ist circulsted in 1985
containing additions to the seniority of 1987/68 in  respect
of such officers as had Joined service from }éﬁg m;;*afds and
those left over from the said seniority list after filling up
the vacancies of 1979 and 1980 by the personz recommended b\_.*.

the DPC held in June. 19B85.

24, Th-g Tribunal would not ordinarily interfere with
the pm*éediﬁqs of the DPC which is chaired by a Membar of
the UPSC, vnless there is eviﬁem“:e on record te indicate that
they were vitiated by unfaimess or arbitrariness. . Th@re is
no such 'sviéen;cze on record in these applications tefore us.

Z5. Zome of the applicants have arguaed that according
to the recruitment rules of 1970, promotion to the grade of
<,;ea;tj.;:e Engineer is to be by & Group ‘A' DPC consisting of
{a) Chairmaniitember of the UPSC (b)Y Joint Becratary  (PRW).
Ministry of Dafence and {o) Enginesr-in—Chief. In the

pew) did not attend.

3
=

instant case. the " Joint Secretar

b

Enginser-in-Chiaf also did not attend the meeting and in his

place one Mai. GCenaral J.P. Shamme attended the meeting. '
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41. \de‘ are inclined to agree with the aforesai&
submissions made by the respondents. In our considered
opinion, the imp’iementaxf_ion of the directions of the Supreme
Court in Jénardhana‘s case involved revision of seniority
lists and preparstion of fresh panels for promotion to the
arade of Executive Enginser. The UPSC was asscciated in the
task of preparation of fresh panels for promotion. There is

po material on  record to indicate that the DPCs chaired by

Member of the UPSC acted arbitrarily or wnfairly in drawing

up the panels for promotion.

4z, In the conspectus of the facts and ci rcumstarms
of the case. we hold that the amncant is not entitled to

S

t“*se rehef*' souoht in the present appliication. except to the

—— e /

e‘:te*:t mntloned in mra 32 above.

43. The applicant was initia;l 1y promoted to the post
of Executive Enginesr on 4.4.1979 on the hasis of the
recommendations of the DPC chaired by a Member of the UPSC.
The DPC held in 1988 selected him as Executive Engineer
anainst the vacancies of 1983. In our opinion. he s‘hall be
accommodated in  the (qrade of Execntive BEngineer for ,E:he
purpose of protection of his pay and al léumms and

increments drawn by him and he shall not be reverted from the

said agrade. The increments eamed by him in the post of

()Q,/-\
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