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DATE OF DECISION

Shri G.C. Misra 4 Applicant (s)

Shri B.S. Bindra
. Advocate for the Applicant (g)

Versus
Union of _India Respondent (s)

Mrs. Raj Kumari Chopra

Advocate for the Respondent (s)

CORAM :

® The Hon’ble Mr. B.C. Mathur, Vice- Chairman. ' . -
The Hon’ble Mr,

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

% 3. 'Whether their Lordships wish to see the fair copy of the Judgemen/t ?
4. To be circulated to all Benches of the Tribunal ?

JUDGEMENT

This is an applicétion under Ssction 19 of the
Administrative Tribunals Act, 1985, filed by Shri G.C.
M isra; - Executive Engineer'in M.E.Se against the impugned
order dated 23.3.89 passed by the Enginesr-in-Chief trans-
ferring him from Avadi, Madras to the office of Chief

Enginser, Calcutta Zone in spite of existing vacancies

at Delhi.
N |
' 2. The brief facts of the case as mentioned in the
' application are that the applicant joined service as
Asstt. Executive Engineser with the Chief gngineer, M.E.S.,

Lucknow Zone on 1.6.1877 and was transferred to New Delhi




in June, 1981. The applicant was promoted as Executive
Engineer on 1.6.1985 and . on accouﬁt of his épecial quali=-
fication of Post Graduate degres, he was sslected rfor his
present job at Madras in the capacity of Garrison Enginser
{Project), .Nearing the completion of the above project,
the applicant made a representation on 15.%.89 that he may
be transferred back toc New Delhi, on the grounds that his
wife was employed at New Delhi and specially because his
wife was not kesping gﬁod health being a patient of diabetess
3. ~ Respondent No.3 was also posted in the same projsct
as Chief Engimesr. When the applicant was on lsave at Neu
Delhi, in August, 1988, hauing.?a;len sick and was under
treatment at the Hindu Rao Hospital, Respondent No.3, based
on sheer suspicion referred & tne applicant to the Army Hospital,
.Dalhi; Cantt for second medical opinion on the sickness of
the applicant. Respondent No.3 had assured the applicant

that on completion of the projecﬁ at Madras, he would get
him transferred to New Delhi, pun inuardly‘harnoﬁred ill-pill
towards the aﬁplicant.- Respondent No.3 who had already stayed
at New Delhi for 8 to 10 years got himself re-posted in

New Delhi, uhilé the applicaﬁt was sent to Calcutta. This
'sh0us a malafide intention towards the applicant.

4. The Head-Quarters, Southern Command Engineers Branch,

Pune had recommended the representation of the'appliCant for
transferring him to New Delhi but the same was not accepted

by the respondent No.2. The applicant was relieved in April,
1989 for proceeding to Calcuttaes The applicant, however,

cama to Delhi to attend urgaht and adverse family circumstances,
utilising his joining time but had been held up and camped

in Delhi due to reasons beyond his control.

5. . His case was also recommended by the Minister of State

for Fertilizer to the Minister of State for Defence Tor

posting him at New Delhi. There were other recommendations

also but..the Engineer-in-Chief did not accept any of the

recommendations
v




6 The case of the appliéant ié that the transfer order
is void and discrimenatory under Articles14 and 16 of the
Constitution.

7. Respondents in their reply have stated that tﬁa
applicant has no claim to be posted at Neuiiih;e has already
been at New Delhi from June, 81 to January, 1986. The
applicant is a Central Govt. Officer with an dll India
liability of posting and has bsen transferrsd to Chief
Engineer, Calcutta Zone, on completion of his tenure at
dvadi. It has been stated that the applicant had not
informed the Tribuwnal that he had worked in the office of
Enginser-in=Chief in New Delhi for 5 years and that he

was struck off from the Avadi office we2e.fe 2544488« The

impugned order of transfer has not violated Artdicles 14
and 16 of the Constitution. It has been stated that the

applicant has no legal right to work at Delhi irrespective
of availability of a vacancy there. There are a very large
number of officers of the same rank through out India and
it is for the competent authority who are the best judge
to decide where to post an officer.

8. - As far as the allegation of malafide made by the
applicant, respondents have stated that tha same is
baseless and untrue. There is a clear provision for a
second medical opinion in CSR (Leave Rules) and the rés-
pondents have acted within the rule without any malafide.
Respondent No.3 has been posted at New Delhi on promation
as Additional Director Gensral at Engineer=-in-Chief's
Branch, Army Head Quarters, under normal schems of posting
of senior officers.

9. The applicant was not posted in Delhi not because

there was no vacancy at Delhi but because he had done a
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tenurs at Delhi and this information was conveyed to

the pasrsons who had recommended his casse. Both the ‘
Suprems Court and the Tribunal have held that Govte.

has the power to ﬁransﬁer an officer in the exégencies

of the administration and tﬁét any allegation of malafide
has got to be clearly stated aﬁd also established,

10. Respondents have also mentioned the position regarding

two officers of the rank of Executive Enginsers mentiaoned

'in the application. Shri J3.K. Goel has served for 3 years.

at Gangtok which is a hard tenure station after which 2an
officer is sntitled to a choice ¢F posting uﬁich he was>
givan.

i1.. In the case of Shri S.K. Gupta, Executive Engineér,
he was posted in Delhi from 1978 to 1982 and at Shimla

Hill Kasauli from 1882 to 1884 and at Kanchanbag from

1984 to 1987, There is no colourable exércisa of power

by the authorities and the applicant has been posted to
Calcutta after dues consideration of all aspects.

12. In the rejoinder and the wfitten arguments, it

has been stated on behalf of the applicant that the reply
filed by the resspondents is illegal and invalid as res-
pondent No.3 has been impleaded by name in _person oﬁ
malafide ground and he should have filed an affidavit under
his own hande The respondents in their counter have mentioned
that the applicant has filed the pfesent 04 with a visw

to make wrongful gains, thch according ta the applicant
casts a serious stigma on the applicant. The groundsurged
in the applicatidn against the transfer have been basad

oﬁ the guidelines laid down by the Hon'ble Supreme Court,



on the subject, in the cases of B.V. Rao, E.P. Royappa

and Vardha Rao as extracted in the judgement of the Full

Bench of the Tpibunal in Kamlesh Trivedi's case (ATR-1988

(2) CAT=FB=116).

“13. it has been further: argued that the arbitrariness

of the respondents can be seen from the fact that while
his case has been rejected on the ground that he has done
one tenure at New Delhi, others who haﬁa daﬁe one .tenure
havs been re-posted at New Dglhi and some have been in
Delhi for very long periods. In the written statement,

the Learned Counsel for the applicant has cited a very

large number of cases in which he has shown the arbitrariness

and malafide on the part of the respondentse TO gstablish

the malafide of the respondent NDQS; it has been stated
that while he was telling the applicant that he would be
posted at New Delhi, in Pact he got the applicant posted
"in Calcutta thle he himself got reposted at New Delhi
for another temures., The only likelitiood. is that his plea
Por transfer from Madras to New Delhi was rejected at
the instance of respondent No.3 who had also asked for
a second medical opinion having a grudge against the
applicants He alsc made adverse entries in the ACR
of the applicant. The respondent No.3 saw to it that
the request of the Director Designs asking the applicant
to be posted at New Delhi should bes rejected.
4, The Laarnea Counsel for the respondents denied
that there has been any arbitrariness or malafide on
the part of any respondent'resulting'in the impugned

order which was issued in the normal course. She stated

that the applicant has no right to be re-posted at any
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Particular place when the applicant had already baeh

relieved from his post on 25e4.89. He. has no choice

at this stage but to acecept the trénsfer. The courts

cannot take over the responsibility of issuing pesting

orders which is within the competence of the respondents
only. She prayed that the court should not order the

transfer of any officer to any particular place butlgéyg

it to the Competent Authority. She stated that the charge

of the malafide against respondent No«3 has not been _

made out. Even if the respondent No.3 had wanted to help °

the applicant for being posted at New Delhi, he could not
over-ride the Competent Authority. UWhile deciding the

matter, the Engineer-in-Chief took into consideration the
Pactthatthelapplicant had an earlier posting ... at Neuw

Delhi. Respandent No.3 was posted to New Delhi on pro-
moticn. No case whatever has been made out indicating any
malafide on the part of the respondents. She stated that

as far as the adverse entries in the Character Roles ars {
concerned, there is also a case pending before the Tribunal ‘
and this matter cannot be taken up at this stage. In 1
5uppurt of her arguments} ﬁhe Learned Counsel for the {
respondents cited the Supreme Court case-the Union of India
& Orse Vs. She H.N. Kirtania-Judgement Today 19839(3) ‘
5.C. 132-uherein it has been held that Central Govts i
employess on transferable post are liable to be transferred
from one place to the other in the countrye. Govt. servant
has no legal right for being posted at any particular place.
He can only make representations to the Competent Authorities,
but transfer on the grounds of administrative exigency or

in public interest should not be inter@ered with unless
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there are strong and pressing grounds rendering the transfsr
order illegal on the ground of violation of statutory rules
or on ground Df malafidee

15. I have gone through B¥% the pleadings in the case -
including the written arguments on behalf of the applicant

as well as the respondsnts. It is trus that there are §uids~
lines like posting of husband and wife at one Qlace but it has
been held that these are not mandatarys. The Supreme Court
have held that the guidelines do not give any legél base to

a Gbﬁt. sgrvant to resist a.transfer order but he can only
make a representatione It has to bes ssen whether tﬁere is
any_illegality in the transfer ordser and such%iegality should
be due to vialétion of statutory rules or malafides. Normally,
the courts should not interefers with the transfer orders In

" visw of the clear decision of the Hon'ble Supreme Cou:t in

She H.N. Kirtania's case, the application is liable to be

rejected as no case of illegality or malafide has been established.

Mere allegations are not enough, these have toc bes established.
I am satisfied that the applicant has no right to be posted
at Délhi bacause his wife is there or beéause some others
have been in Delhi longer or ansi'iifond tenure. These are

administrative matters and best‘gﬁ to the authorities concerned.

In these circumstances, the application is dismissed.
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Y7 R
(B.C. MATHUR)‘?l®
VICE=-CHAIRMAN{A)

Parties to bear their own costse




