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2.

In a batch of eleven cases, incTuding-the instant

case, questjons of senﬁority and promotion of officers of the

MiTitary Engineering Service (MES for short) have been

raised. The applicants fn these app1icat10ns are direct
recruits beTonging to two categories - those who qualified in
the Céﬁpetitﬁve Enginéering Services Examination and those
who quaTiffedi in the -Tntervﬁewvbby Union Public Service
Commission (UPSC for'short) thréugh relaxation of the rules.
They were initiaTTy appointed as  Assistant Executive
Engineers(AEE for short). Some of them had been prombted to
the grade of Execut?ve\Enngeer(EE for short)) after holding
regu1ar DPCs and some had been promoted on ad hoc basis but
these promotions héd,been made subject to-the final outcome
of the 1itigation .which was pending in the Courts. MP
1186/1987 filed by the Union of India praying for transfer to
the Principal Bench froh the Jodhpur,'Ca1cutta and Hyderabéd
Benches, applications filed by the officers.of the MES was
allowed ByAthe Hon'ble Chairman vidé order dated 9.5.1989 so
as to‘avoid conflict of decisions and that is how these cases

have come up before us for consideration and disposal.

2. We have heard the  Tearned counsel for both
partiés at Jength and have gone  through the- voluminous .

records carefuT]&. The respondents - have - made

‘available the relevant minutes of = the meetings of the

Departmental Promotion Committee (DPC for short)fwhich have

been perused by us. We have duly considered the catena of

oL—"
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"1987 2C 1889: AIR 1988 sSC 1113: 1989(9) ATC 799: 1986 (4) SLI

decisions relied wupon by both sides*. There are three major

groups of officers of Engineering Cadre of MES, namely. the

promotes grous, the direct recruit (interview) group and

the Direct Recruit {Examinaricn)'qmup. The interests of
these groups are r::ot similar. Nevertheless., scme of the
issues are common aﬁd it would be convenient tl'_o discuss them »
at the outset before considering the facts of each case.
3. Broadly spesking. the issues raised arisé out. of
the decision of the Supreme Court in A. . Janardhana ¥s.
Union of India. 198"3 SCC (L&S‘) 487. .T'he soplicants are
contending that .Janérdhana‘s case . 'hés not  been 'pnmeﬁy
undé-rst::od and implamented. The respondents are contending
that they have implemented it in letter and spirit.

_ L
*Case law relied upon by the applicants:

AIR 1973 8C 1088: AIR 1954 8C 5}23;‘ 1976{1) SLR 8056;: AIR

5&4: 1988{3) SLJ 708: 1988(3) sLJ 241; AIR 1988 8C 2755:
108G9{1} 803 {(CATY 430; 1968 SLR 333: 1976(1) SLR 805:

' 1991{27) SLJ {CAT) i00: 1989(1) SLJI {CAT) 257: 1992(Z) JIT(sC)

764: 1989(9) ATC 306: AIR 1980 SC 31ii. »
*Case law relied upon by the respondents:
1880(4) SLI (CAT) 927: ATR 1087(2) CAT 637: ATR 1987(2) CAT

60; 1991{1) SLI{CAT) 530:; 1984(4) SLJ 554: 1987{1) SLI(CAT)
457: 1989(3) SLI(CAT) 219; 1989(4) SLI{CAT) 773: 1990(2)

. SLI{CAT) 268; 1987(1) SLI{CAT) 592; 1989(2) SCALE 205;: AIR

1997 sC 1806; 1992{3} SLJ 73; JT 1992(5) SC 667: JT 1992(5)
8C 585:; JT 1992(5) ST 57z5; 1990{14) ATC 379: AIR 1989 SC
i749; 1674¢1) SLR 595: AIR 1855 sSC 233:; 1987 Supp.8CC 15:
1988(3{ S1J 204: 1988{3) SLJI(CAT) 241: 1988(3) SLI(SC) 61:
1901{1) Si.J (CAT) 4; AIR 1987 SC 1748: AIR 1985 SC 1378:
188693 ATC 799: 1990{1) ATJ 440; 1971(1) SCC 583; 1974(4)
S0 308: 1968(1) SCrR 11l: JT 1997{5} sC 92: 1991{18) AIC b>:
AIR 1097 SC 435: 1991{2)) SLJ 100; 1991(Z) SLJ 14: 1974( i
arg 594; AIR 1985 SC ;zﬁi AIR 1967 SC 145%;zﬁ19 1087 8C %610;
AIR 18890 Dalhi 15; AIR 1985 sC 1558: AIR 1970 8C 1748: AIR
1085 eC 1457: 1997(3)SL3 277: 1987 scc{Les) 27Z; 1989(Z)ATC
489 AIR 1974 8C 87: AIR 1968 SC 507: AIR 1971 SC 1318; AiR

1987 SC 1889. o |
| o o— _ SO ¥ 2



4. . Shri  Janardhana was an Assistant Executive
Engineer belonging to. the promotee category. He had filed a
Writ Petition in the Karnataka High‘tdurt in 1979 questioning
the' validity and Tlegality of the sen{orﬁty 1ist dated June
14, 1974 and the panel of prqmotion dated January 13, 1975 in
respect of 102 officers prepared on the basis of the impugned
seniokity Tist. Prior to the pubTication of the impugned
senﬁﬁrity Tist, . a seniority 1ist of AEE was drawn up in 1963
and another Tist drawn up in 1967/68. In the operative part
of the judgmeht in Janardhaha's case, the Supreme Court has

directed as foTTows:—

"Let a writ of certiorari be issued“quashing and
setting aside -the seniority list dated June 14,'19?4. It is.
further hereby declared that the seniority Tists of 1863 and

1967/68 were .valid and hold the field till 1969 and their

revisijon can be made in respect of members who Jjoined

service after 1969 and the period subsequent to 1969. The

panel for promotion in respect of 102 officers included in

E-in-C's Proceedings Mo.65028/EE/74/EIR  dated January 13,

1975 is quashed and set - aside. ATT the promdtions given

subsequent to the fiTing of the petition in the High Court

.5/~




are subjgct to this decision and nust be “readjusted by

drawing up a fresh panel for promotion keeping in view the
1963 and 1967/68 seniority Tists of AEE in the Tight of the

observations contained in this judgment™. -

5. ~ The seniority Tist of 1974  was prepared
. \ ) .

consistent with the quota rule. Before the said seniority
Tist was prepared,-_ one Bachan Singh  and anotﬁer, two

promotees to . the post of Assistant Executive Engineer in the

"~ years 1958 and 1959 respectively had fiTed a Writ Petition in

the Delhi High Court challenging the appointment of‘ several

direct recruits of MES on the gkound=that’their appointment
was contrary to and in vio1atﬁqn of the rules of recruitment
and they were not validly appointed and, therefore, could not

become members of the Service. The Writ Petition was

 dismissed by the DeThi High Court and the matter was carried

in appea1 to the Supreme Court. = The Supreme Court in
Janardhana's case observed that in Bachan Singh's case, the
court "upheld the -appoﬁntment of thdse direct recruits who
were appoinfed after Tnterview.by fhe UPSC by holding 'that
that was done " in re1axatidn of the ru]es both as to
competitive examination and the promotioﬁs were given after
re1axﬁn§ the quota rule. The court held {hat direct recruits

who were appointed by interview fall within the class of

direct recruits”, A —

6/~
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6. ' In-Janardhana's  case, it was observed that since

recruitment contrary to the recognised mode of recruitment

under the relevant rules was held valid in Bachan Singh's

case, "it must follow as a corollary that the same emergency

compelled the Government to recruit by promotion engineers to

the post of AEE Class-I. in excess.of the quota by exercising

the power of reTaxation and such recruitment ipso facto would

be valid. The promotees being validly promoted as the quota

rule was relaxed, would become members of the Service. o

Whether the vacancies were in the permanent strength or in

‘the temporary cadre is irrelevant because none of them Iis

reverted on the ground ‘that-no more vacancy is available”.

The appellant and those similarly sftuated. were récruited by

promotion durihg these years in excess of " the - quota as

provided in the rules. The recruitment having been done for

meeting the exigencies of service by relaxing the rules,

'incTuding the quota rule, the promotion in excess of quota

would be valid. Once the recruitment was legal and. valid,

there was no difference between the holders of permanent
posts and temporary :bosts in so far as it related to all the
members of the service. Persons recruited to temporary posts

would be members of the Service.

ot/
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7. In Janardhana's case, the Supreme Court took note

of the fact that the quota rule was wholly relaxed between

1959 and 1969 to suit the requirements of service and .

observed that no effect can be given to the seniority rule

which wholly interlinked with the quota ruTe and cannot exist

apart from it on its own strength. This was inplicit in the

senfority lists prepared in 1963 and 1967-68 in respect of
Assistant Executive  Engineers which were drawn up in
accordance with the principle that continuous off?c?ation
determines the inter se séniority. It was observed that the
aforesaid two sen?ority Tists were legal and valid and drawn

up on the basis of the principle which satisfied the test of

A}ticTe 16 and that they must hold the field. The Supreme

Court  further obseryed that the 1974 seniority 1ist was

TiabTe to be quashed on the foTTowing grounds -

"The criteria on which 1974 senjority 1list s
founded are clearly il1Tegal and %nvaWid'and’this stems  from
a misunderstanding and misinterpretation of the decision of
this Court in Bachan - Singh's case. It also overlooks the
character of the appointments made during the pericd 1959 to
1968, It treats valid appointments as of doubt ful vaTﬁdfty.

It pushes down persons validly appointed below those who were

...8/




naver in servics and for reassons which we cannot appreciate.
1t is being made effective from i951. In our opinion. there
wss no justification  for redrawing the sendority iist

sffecting persons racrulted or promoted prior o 1989 when

JoN 1

rhe rules scaquired statutory character .«

3. : with regard to the praver of the ap ~ellant for s
Jirection to guash the panel Tor promotion dated Januéry 13.
. of 107 officers on the groungd that it was drawm Un  on
+he basis of the i@gned seniority  list ﬁ_n which the
appellant and saversl simi]a;l; sitnated Assistant Execuitive
&‘ﬂqin\:ﬁr’ promoted way hack  in 1967 onwards did ngt_ find
their place and were. t erefore,. not treated as beinq within
the zone of promotion. the Supreme Court ohserved  in

Janardhana’s case that this relief must follow 8s a necessary

corollary. . The Suvprems Court observed that a fresh psnel for

P,.l
-
]
o
o
r+
O

s b a5 1 ‘ ® 3 % <
promotion wil he droawn up oonsistent wath the

on the tnrciple- of sermiority-com-merit®. The apoellant had
sought interim relief by way of injuncticn restraining  the
respondents not to promobe any ong Gﬁ the basis of the pansi.
The Suprems Court declined to grant such relief "becasuse
sxigencies of service do demand thsat the vacancies have to be
£i11ed”. In order to protect the interest of the ap prellan

\

and those similarly situsted, it was made clear that "any

O
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promotion given subsequent to the date of the filing of the
petition in the High Court must be temporary .and must abide
by the decision in this appeal. Therefore, consequent upon
the relief being gﬁvén in this appeal, the promotions Wwill
have to be readjusted and the cése of the appellant and those

similarly situated will have to be examined for being brought

-on the panel for promotion™.

9. Some direct recruits through examination filed
review petitions in  the Supremé Court which were dismissed
(CMP Nos. 8727-31 of 1983 - Madanlal and Others Vs. u.o.I.
and CMP Mos.  98%56-61 of 1983 - O;P. Kalsian & Others Vs,
Union of India). . Contempt petﬁt%on filed in Janardhana's
case was also dismissed(CMP No.25§@6 of 1984), Thus the
judgment of the Supreme Court in Janardhana's case is final

and binding.

16. An  important dssue raised in the Titigation
before us is whether promotion from the cadre of . Assistant
Executive Engineer to Executive Engineer is on the principle

of seniority-cum-merit or oh the principle of

merit-cum-seniority. C)L//A

b
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11. Broadly speaking, there are two methods for

promotion known to service jurisprudence - selection nethod

and non-selection method. The relative importance  of -

senjority and merit would depend on the method specified in
the Recruitment RuTes. The reTevant decisions of the Supreme

Court on the subject may be summed ub as follows:-

(1) In éantARam Sharma Vs. State of Rajasthan, AIR
1967 sC i91ﬂ, the Supreme Court observed that it is a well
established rule that promotion' to  selection grades or
se1ect50n posts is to be based primarily on merit and not on
sgniority and that when the claim of pfficers to selection
posts is under consideration, seniority  should not - be
regarded except where the merit of the officers is judged to

be equal and no other criterion is, therefore, available.

(1) . In State of Mysore Vs. Syed Mehmood, 1968 SLR
333 at 335, the re]evan£ rules §ro?ided for promotions to be
made by seTebfToh on.the basis of seniority-cum-merit. The
Supreme Court observed that selection will belon the basis of
senfority subject to fitness of the candidate to discharge
the duties 6f the post fronm among persons eligible for

promotion. It was further obser?ed that "where the promotion

is. based on senﬁdrity~cum~merit, the officer cannot clain

promotion as a matter of right by virtue of his seniority

alone. If he is found unfit to discharge the duties of the

higher post, he may be passed over and an officer junior to

him may be promoted™. CX//\

117-

A




-

A1,

(i11) In Janki Prasad Patrimoo Vs.  State of  J&K,

1973(1) SCC 420 at 431, it was observed thét "selection means

that the man ISeTected for promotion muét be of merit. Where
promotion is by seniority, merit takes the second place but
wﬁen Tt is a seTection, merit takes the first place and it fs
impTicit in such selection that the man must not be Jjust
average™. |

(iv)  In Union of India Vs. M.L., Capoor, 1974 sce(Las

5 at 24-25, the Supreme Court has considered the meaning of

the service rule  which stipuTated that the selection for

inclusion jn the select 1list shall be based on merit and
suitabiTTty in all respects with due regard to seniority. It
was observed that "what it means %s that for inclusion in the
Tist, mefit and suitability %n all respects shoqu’lbe the
governing consideration and that seniority should play only a
secondary role. It s only when merit and suitability are
roughly equal that éeniority will be a determining factor,
or, if it is not fairly possibTe to make an assessment inter
se of the merit and suitability of two eligible candidates
and come to a firm conéTusion, séniorif? would tilt the
scale”.

(v) In State of Kerala Vs. N.M. Thomas, 1976
SCC(L&S) 227 at 252, the Supreme Court observed that "with
regard to promotion _'the' normal principles are either
merit-cum-seniority or seniorﬁty-cum~me}ﬁt.
Seniority—cum—merit means that given the minimum - necessary

merit requisite for efficiency of administration, the senior

~though the less meritorious shall have pribrity“.

O~
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(vi) In D.K. Mitra Vs. Union of India,. 1985 SCC(L&S)
879, the Supreme Court upheld the va1idity-of promotions made
on the basis of merft ‘to the grade of Divisional Medical
Officers. The rules were amended to provide promotion by
nﬁn-seTection method=(i.e; senﬁority~cumfsuﬁtabiTity). It
was held that promotions and ébpoﬁntments‘made under the new
ruTés.cannot affect promotions and appointments already made

under the unamended rules.

(vif) In R.8. Dass ¥s. Union of India, 1987(2) SLJ
(SC) 55 at 63, the Supreme Court observed that  "where
selection is madé on merit alone for promotion to a higher
serviCe;seTectioniof an o?fﬁﬁer although junior in service in
preference to  his senior does not 'strict1y - amount to
superséssﬁon. Where promotion” is made on‘ the basis of
sehiority the -senior has prefefentia] right to promotion
against his juniors' but where promotion is made on merit
alone, senior officer has no Tegal right to promotion and if
juniors to him are se]eéted for promotion on merit the senior
officer s not Tegally supersede&. When merit 4is the
criteria for the selection amongst the members of the service
no officer has legal right to be‘se]ected, for prémotion;

except that he has only right to be consfdered along with

others™, [)b’~\

. 137-
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'(viii) In State Bank of India Vs. Mohd. 'Mynuddin, 1987
SCC(L&S) 464, it was observed that "whenaever promotion to a
higher post is to be made on the basis of merit no officer
can claim promotion to the higher post as a matter of: right
by virtue of seniorify alone with effect from the date on
which his juniors are promoted”.

(ix) ‘ In S.8. Mathﬁr Vs. Chief Justice of DeThi High

Court, 1989 SCC(L&S) 183, it was observed that where’

1&'

selection is to be based on merit, seniority can be taken as
a re1evént factor for Tlimiting the zone of consﬁderationi
provided that this Js not done.so r%gid1y as to exclude a
proper se1éction on merit being: wmade.  The minimum
eTigibifity quaTifications has to be kept distinct from the
zone of consideration and even if there are a Targe number of
candidates who satisfy the mihimum é]igibi]ity requirement it
is not'a1ways required that they should be included in the

zone of consideration.

(x) - The distinction between the method of promotion
by selection and of promotion on the basis 1 of
senfority-cum-merit has been noticed in the case of R.S.

Raghunath Vs. State of,Karnataka,}1991(2) SCALE 808.

coa14/-
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12 According to the relevant Recruitment Rules

notified in January, 1978, the post of Executive Engineer is

a "seTection post™.  The applicants in some of these

applications have . referred to other organised Engineering

Services where the corresponding post in the senior Class 1

scale is non-selection post. Even in the Surveyor cadre of

MES, the post of Surveyor of Works which corresponds to that

of Executive Engineer is treated and described as
"non-selection  post™. Thus accofding to then, the
deécfﬁption of the post of Exécutive Engineer as "selection
post™ in MES was an erroneous departure from ‘the normal
pattern of promotion in- corresponding post of other
equivalent organised services. The respondents have argued
that any reference to other 6rganiséd services as well as
Surveyor Cadre of MES either in matter of duties or in métter

of promotion to the post of Executive Engineer has no bearing

on the case as promotions to the grade of Executive Engineer

in MES are made on the basis of the statutory recruitment

rultes which classify the post as a "selection post”.

13. ' The applicants have relied upon the submissions

made by the Department itself before the Estimates Committee
of ParTiament to the effect that one of their chief:aims is

to bring some parity in promotional prospects in the MES with

. 15/~
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those prevailing in other Engineering Departments Tike

"Railways and the -CPWD(Vide 25th Report of the Estimates

Committee, 1981-82). The Department had submitted a Cadre

Review proposal to the Government in 1980-81 in which it was

stated that the post of Assistant Executive Enginegr" was
functionally a training post; pccording to the app1icant§,
this indicated that promotion to the next higher grade fi.e.
to the post of Executﬁve'Engﬁneér was. to be made on the basis

of seniority-cum-fitness.

14, As against ‘the above, the respondents' have
contehded that no -decision had been taken by the Government
at that point of time to make the post of Executive Engineer

a non-selection post to be filled on the basis of seniority

‘only. They have also denied that the post of Assistant

Executive Engineer has been accepted to be a training post.

15. . AnotHer point'urged by~the appiicants is that the
Third Pay Commission ‘had stated iﬁ Para 6 of Chapter XIV  of
its report that the Junior grade in organised Engineering
Services serves as a training and preparatory period before
promotion‘to senior scale after five to six yearg. According
to them, the above ;ecommendatﬁon has been accepted by the
Goyernment; In this context, they have relied upon the
judgment of the Supreme Court %n Purshottam.La1 ¥s. Union of

India, AIR 1987 SC 1088. (\7:\

167+
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the_question “as to whether the-:promOtion from Asstt,
Executive Engineer to Executive Enéﬁneer is to be on .the.
basis of seTeCtion method or non;seTection method, though it

has made an observation in para 37 of the judgment that ™it

was not disputed that promotion from the cadre of AEE to
Executive Engineer dis on the pr%ncip]e of seniority
—cum-merit™. Apparently, the above observation wasA made
without fegard to the the relevant recruitment rules of 1970
dea]?hg with  the 'seTection -method‘ to be followed for
| promotion from Assistant Executiye Engineer to Executive

Engineer.

18. The respondents have mentioned in some of _the—

counter-affidavits filed by them that the method followed by -

them for prdmotion .to' the post of Executive Engineer is
seniority-cﬁm?merﬁt in some paras and merit-cum-seniority in
some 6theﬁ paras. This is hardly reTevant.as the matter is
to be governed by the relevant recruitment rules. THe
relevant recruitment: rules of 1970 chssifﬁed'the post- of
Executive Engineer as "Selection Post™. In view of this, we
are of'the opihion that promotion Made. by adop£ing the
seWectﬁonAmethod cannot be faulted on 1éga1 or constﬁtUtioﬁé1
grounds. During the heariﬁg'of these matters, our attention
was'drawn~to the recruitment rules for the post of Executive
Engineer notified’én 13.6.86 which aga?n\c1assify the'post as

"Selection Post™. The recruitment rules of 1986 were,

N
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however, supersedéd by ruTes notified oh 9.7.91 entitled the

Indian Defence  Service of Enginee?s(Recruﬁtment and

Conditions of Service)) Rules, 1991, according to which the

post- of Executive Engineer is to be filled _upto

the extent of sixty 'six 273 pércent by promotion from the

grade of Assistant Executive Engineers oﬁ non-selection basis

and of thirty three 1/3 percent from the grade of Assistant .

- Engineer on se1éction~basis. The amended rules of 1991 shal]

come into force on. the date of their publication in the

official Gazettee which is 9.?,1991. {n other words, the |

amended rules are only pkospecfive and not retrospective in
operation and would not govern the f§111ng up of the
vacancieé prior to 9;?.1991. That beingjso, the amendment of
the rules have no relevance to these appfications before us.

19. As  observed above, fn‘terms;of Para 37 and 39 of
the judgment of the Supreme Court in'Janardhana’s caée,' any
promotion given subsequeht to the date of filing of the

petition in the High Court in 1979 will have to be readjusted

| ' _ et
" and the case of Shri Janardhana and those similarTy situated
R 1

will have to be examined for being brought on the panel for

promotion. A fresh panel for promotion will have to be drawn '

up consistént with the seniority Tist of 1963 and 1967 in
view of the fact that the Supreme Court héd quashed the panel
for p%omotion dated 13.1.1975 of 162 off5cers on the Aground
drawn up on. the basié of thé impughed

that the same was

seﬁiority Tist of 1974 which had aTso‘been duashed.

Yo
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20, We are, therefore, of the opinion that the action
of the respdndents in reviewing the promotions made upto the
filing of the petition in the Karnataka High Court and iﬁ
preparing fresh panels of promotions after.such revisw and
subsequept periods was truiy in  implementation of  the

directions of  the Supreme Court in Janardhan's  cass.

Promotions made . on the basis of the impugned senﬁoﬁﬁty Tist

of 1974 had been quashed by the Sdpreme Court in Janardhan's
case, Prombfions lmade after the filing of the petitions in
the Karnataka _High Court have been held to be subject‘to the
outcome in Jénardhana's caﬁe} Therefore, the readjﬁstment of
promotioné, referred to in  Janardhana's case,does  not
necessari1y mean that those who have already been promoted
shou1d hot be Qisturbed ih their existing positions in the

panel of promotion regardless of the merit as adjudged by the

~ DPC on the basis of the seniority Tists of 1967/68. The

purport of the judgment in Janardhana's casefﬁs that the
entire exercise of makThg prométions to the post of Executive
Engineers should be undertaken afresh on the basis of the
1967/68 seniority list in the Tight of the obéervétions
contained in the judgment. Whether or not it would be fair
and just to revert those who had already been duly promoted
as Executﬁvé Engineers, a?ter the lapse of a few vears, while

drawing up fresh panels for promotion pursuant to  the

directions of the Supreme Court in Janardhana's case is an .

entirely different matter, which Wwill be considered Tater in

-the course of this judgment. N

> 207
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21. The DPCs for 1976, 1977 and 1978 were her on the

basis of the seniority Tlist issued in June, 1974 which had

been set aside and quaghed in - Janardhana's case.,

Accordﬁng1y; Review DPCs for the original DPCs held in 1974,

1976, 1977 and 1978 were held from 28th May to 3lst May, 1984

and 30th July to 6th August, 1984 in which those persons who

were eligiblTe as on the date of'the meetfﬁg of original DPC

were considered. A11 the persons who were eligible at that

J%% ‘ “point of time as per the senjority Tist ﬁpher'by theisupreme
| Court were considered. As a result thereof, revised panels
“for promotion to the Grade of Executive Engineer in

replacement of. the panels recoﬁmendéd by the 0ri§ina1 DPCs

held in the years 1??4, 1976, 1977 and 1978 were issued:

These panels wefe recommended by the rgview DPCs on the basis

| - of the 1967/68 seniority Tisf which was held to be valid by

the Supreme Court.

4‘3

22. DPC for filling up of the vacancies of 1979 and
1988 was held in June, 1985 on the basis of the seniority
Tist of 1967/68 circulated on 19}ii.1984 after deletion of
such persons as had been promoted on the recommendation of
Review DPC.  The respondents have stated that fhere Was no
need to hake any additions to the senjorﬁty Tist Qf 1967/68
at that stage because the zones of consideration for the

number of'vacancies of 1979 and 1980 were fully covered .by

that Tist, Ce—

21/~
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23. DPC for filling up the vacancies of 1981 to 1984

was held from 19th May to 22nd May, 1986 as a result of which

panel of 216 officers was published on 13th June, 1986. The

DPC had before it the 'seniorﬁty list circulated in 1985
containin§ additions to the seniority of 1967/68 in respact .
of such officers as had joined service from 1969 onwards and
those left over from the sai& seniority Tist after fil1ling up
thé vacancies of 1979 and 1980 by the persons recommended by

the DPC held in June, 1985.

24. - The _Tribuna1.wdu1d not ordﬁhari1y interfere with
the proceedings ™ of the DPC which is'chaired'by a Member of
the UPSC5 unless thére is evidence on record to indicate that
they were vftiated by unfairness or arbitrariness. There is

no such evidence on record in these applications before us.

25. ‘Some of the app1%cants have argued that according

to the recruitment rules of 197@,_pr0motion to the grade of
Executive Engineer 1is to be by a Group 'A' DPC consistfng of
{a) Chairman/Member of the UPSC (b) Joint Sécrétary (?&W),
Ministry of De%ence and (c) Engiheef—in—thief. In the

instant case, the Joint Secretary (PsM) did not attend.

'Engineer—%n~Chief also did not attend the meeting and in his

place one Maj. General J.P. Sharma attended the :meetﬁng.

O
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Thus, the very constitution of the DPC was wholly ilTTegal and
unsustainable. Apart from this, tHe DPCvdid not sit for more
than 4 days . It purported to have scrutinised a large
number of confidential reports .ﬁn 'such a short period,
leading to the inference that the scrutinylwas made in a

mechanical manner.

26. The * respondents have denied the aforesaﬁd
contentions and a11égatﬁons; According to then, Joint
Secretary(P&W) did not attend the meeting of the DPC but it
was because of his oﬁher urgent preoccupation. ﬁajor General
J.P. Sharma who was off?ciating Engineer-in-Chief and - who
helonged tobthe MES attended - the meetﬁng. The DPC was
presided over By a membef of the UPSC and being expefts in
the job, there was nothing étrange in doing the jbb in 4

days.

27. . In Union of India Vs. Somas&ndaram, AIR 1988 SC

2255, the Supreme Court has uphe1d the validity of the Office

Memorandum Mo.22011/6/76-Estt.D dated 30.12.76 issued by the
Department of Personnel according to which "the proceedings
of the DepartmeﬁtaW Promotion Committee shall be legally
valid and can be operated upan notwithstanding the absence of
any of its members other than the Chairman provided that the
member was duly invited but he absented himself for one

reason or the other "and there was no deliberate attempt to

exclude him from the deliberation of the DPC and provided

further that the majority of the members constituting the

Departmental Promotion Committee are present in the meeting".

O 23/~
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28. From the feTevant file of the respondents, we
have seen that thouéh they had initially informed the UPSC
that the Joint Secretary (P&W) and Lp. Gen. R.K.- Dhawan,
Engiheer-ﬁn%}h’lef~ would atfend thé meeting of the DPC to be
held from 19.5.1986 to 22.5.1986, the Jf. Secretary informed
on 19.5.86 that he was not attending the meeting due to
preoécupation. As Fegards' Lt. Gen. Dhawan, the
Engineer-in-Chief's  Branch in%ormed the Ministry of Defence
oh 16.5.1986 that he was required-to proceed.fo Jaipur for
some urgent operationa1 requirements and that Maj. General
J.P. Sharma, Officiatﬁng‘Eng{neer~in~Chief would attend the

DPC.

29, In view of the above, the absence of the Joint
Secretary(P8W) at the meetings of the DPC would not -vitiate
" the proceédings. Major General Sharma who was officiating
Engﬁneer—ﬁnwcﬁief and who belonged to the MES .was not
#ncompetent to part%cipaté in the deliberations of the DPC.
As the majority of the Members were present, we are of the
opinion that the proceedings of the DPCs cannot be said to be

invalid or unconstitutional. -

30. . Some of the appTicants have argued that relative
assessment was not on the basis of equality. While some ﬁave
~ been adjudged on their performance in the ﬁbst of Assistant
Executive:ﬁngineer, some others 1ike the applicants have been

Q//\
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also adjudged in the highér post of-Exequtive Engineer. In
this context, they have relied upon thé judgment of the Full
Behéh of this Tribunal dated 29.10.1991 %n 0A 306/1990 and
connected matters - $S,S. Sambus and Others Vs. Union of
- India and Others., In our opinion, the aforesaid decision of
the Full Bench and other decisions cited before us aré
dﬁstinguishabTe. In our opinion, where promgtions are to be
made by selection me%hod, as in the instant case, it is
entirely left to the DPC to make its own classification of
the officers. being  considered by them for prometion,
irrespective gf\ the grading that may be shown in the
 confidential reports;_ It is for the DPC-to consider the

confidential reports as a whole in this regard.

3. Thé appTﬁcants haQe stated that.no supersession
took place in the selection made in 1985 but tﬁere waé large
scale supersessions in the selection made in. 1986. The
réspondents have stated that seTections in 1985 and 1986 were
made on the basis. of the same se]ectfon.méthod and that it
was a matter of chance that there were no supersessions  in
the selection made in 1985, In our opinion, the proceeaings
of the DPCs chaired by Member of . the UPSC cannot be.

invalidated on the ground alleged by the applicants.

32, There is, however, another aspect of the matter.

O—
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Some of the applicants had been duly promoted to the grade of
Executive Engineer on the basis of  the senjority which
existed at the relevant time and before the Supreme Court

delivered its judgment in Janardhana's case. These seniority

‘Tists have been redrawn or updated in the Tight of the

judgment 6f the Supreme Couht’ﬁn Janardhana's case. In our
considered opinion, . justice ‘ana' equity require that.
those who have a]reédy been promoted shall hot be ‘reverted
and they sﬁaTT be accommodated in the grade‘ of Executive
Engineer so as. to protéﬁt the pay and allowances and the
increments drawn by them in the said grade. Their pay and _
allowances, should be fixed accordingly. They would also be
entitied to fncrements in ythe grade of Executive Engineer
from the respgctﬁve dates of their initial appointment in the
grade of Executﬁvé Engineer. Their further promotions shall,
however, be made on the bas%s of the senjority Tists
preparéd_by the respondents.pursuant'to the judgment of -thé

Supreme Court in Janardhana's case and in accordance with the

" refevant recruitment rules. (}\J//a
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38,  The v Z“S“‘?Oﬁd\"ﬂ{wa ha‘m filed their reply to  the

aforesaid MP.  Thev have stated that they are not. planning to

revert vim, that he s holding the i:;mt; of

gaint

Execurtive Bnoineer on regular bawis,

promoted in
1998 on the basis of irvalid and 3 illegal senlority list of

1974 as Executive Engineer and that the said demiority list

and promoations  bhase

graon were set aside and cuashed hy

'
:

. Inlview of thisz, Ms

the Suprame Court in Jm-;eard’hmma*:?s i
. . s . o i
pravious service  was considered as ad hoo efmrd he was allowed

o continue as such under the sanctions

wd From time "to

time.  Tha last  samctlon lapsed on 30011, 1901, Thay have

Further steted thet he iz invalved in  throe disciplinary

s wresent, including one pertalindng . to, CBI

Investigation  and that in ore of these cades, he has  been
- 1 | 3
agwarded a permlty of "wit mniqu of one incremart. of his pay

for a period of one

rowithout comslative  effect"  vide
Prasidential  order dated 28.1101991 ‘e ause of  his

Irvolvement in & dlsciplinary case. Accordingly . they have

corbended that be cessed to be ad hoo f«,wmw‘xv@ Ererinesr

wow.F. P8U11.1001, dle, the dete of the sward of pernalty

arid -;:‘*rru'(3."‘:.:r'sq’.l.y Jwe o owill furction as

£x ”‘{"Ui ive

Broginear.  In this oontext, they have relisd upon OM  dated

2.3 1988 igsued by the Qepartment of Pers unr.w} & Training.
;

39, The: s nothing o the wc*xﬂrd tn irndicate  that

whern the applicant  was  promoted to the arade of Executive

Ercsinesr on the bhasis of the recommendations of the DPC in-
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1998, any ohargs igsued o trifm. 8] of

"ol

ghoeat.  on subwedquent dates would nob, in our  ooinion .

promanion  oiven to him.  However. in view of  the
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not b entitled to  dncrvement of his pey from 28.11.1991

-

L
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