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Whether Reporters of local papers may be allowed to see the Judgement ? 1}5
To be referred to the Reporter or not ? N
.Whether their Lordships wish to see the fair copy of the Judgement ? >
Whether it needs 10 be circulated to other Benches of the Tribunal ?

JUDGEMENT

mmw«mmmmmwmmm

(8y . Hon'ble Mre BeKo Singh, ;giember (Admn. )

Heard the learned Counsels &5/Shri Bol. Naifie For
the applicant and Romesh Gautam for the respondents at
lengthianﬂ ﬁerused the record of this 0.A. Noo1300 of 1989
Shri'Ha;govihd Singh applicant UéfHUniOngoﬁ India and'b
others respondentse It is directed against impugned
order contained (i) in letter ND;E¢E./Pravar/uariyata/89
dated 4~5-89 issued by D.R.F, Moradabad Shri QeP.Verma
issuing the senioriiy list of PWIS Grade I R5.2000-3200 &
Grade II Rs.1600-2660 - annexurs A(i), (ii). lecter
Wo.754 E£/134 VIII(E.1I 131) dated 11~ 1-39 =~ Annexure A 2

raising certain queries on Respondent NoeZ2. Unless the

right of promotion of the applicant " as on 1=1=84 is determined

the issue of seniority list is illagal(iii) the two orders .

dated 9~-5=89 and 23=6-89 plsced at Annexure~5 and Annexure-ﬁ.
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2, The reliefs sought are issue af a direction or order
to respondents to promote applicant From Pellelos Grade II
(Rs.1600-2660) tU’PUI Grade I (5.2000-3200) (RPS) weaef.
1-1-84 with arrears of pay and allowance and other
consequential benefits chh as reyiéion dF seniority list of
P4l Grade I and the applicant's confirmation in that higher
grade an the basis of 3J.0. quota and this should be given
effect to within 30 days of its pronouncemant and arrears
must be paid with 18% interest and the cost of litigation

should be reimbursed to hime The interim reliefs so ught

. are stayad of ithe operation of the order for fresh

'se;eqfion of- PWl Grade I on the basis of written

examination held on 27-5-89 and anather supplementary -
EXaminétion in uhiéh the applicant appeared on 8-7-85.
Unless the‘QJeStiDn of .petitioner's promotion weBefe

1-1=84 is deqided the order for Qritten examination etce

may be treated as illegal. Till the legality of previous
promotion weeefe 1-1-84 is decided Railuway should not

have proceedsd to make fresh panel on the basis of written
examination thch is a new criterion for selection after
resfructuring.

3 ‘Brief facté of the case are thét the applicant joined
Railuay'service an 14-6-1977 as a permanent way Inspebtor
(PWI) Grade III in the pre-revised grade of'ﬁ.ﬁZS—?SD at
Moradabad agéinst the 3.C. qhota. ‘He-uas pramﬁted to PWI
Gradé II special ks« 550-750 at iioradabad Wegefe 7-1=62. There
was a fresh sélecfion for promotion in the revised grade

of £5.2000-3200 weseFs 1-1-84 and the applicant was over-

" logkeds Though there is no resarvation in promotion quota but

another 3.0s xandidate who was junior to the applicant and
whose name figured at Sl.No.46 Shri AeKs Kanodia who has
been impleaded as Respondent Noe3 got promoted. alonguith ather

general candidates. Shri Hargoving Singh's name figures at

SreNoe44 of the combined gradation list of Pl grade II.
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Tha prasent selection was based on ACRs and overall work

‘and conduct gf the candidates working as PWl Grade II. 1In

the meanuhile as a result revised pay scales and restructuring
even the criteria for seiection got changed ano a ‘written
examination was held on 27=-5-89 in which the present

applicant did not participatee There ués enother
supplementary examinstion for promotion held on 8«7-89 in -
which-the applicant participated but neither the learned
counsel fur the applicant nor the earned counssl for
respondents could tell the Court about the result of the
supplementary éxamination'and also uhether tﬁe applicant

has been promoted or note

4 It is admltted by ooth the partles that the

applicant Shri Hargau1nd Singh was overlooked for promotion

'as a result of adverse entry which uas communicated to him

on 24~5-85 for the period ending 31=3=84 and the
representation against the adverse entry nad not been‘
disposed of when the selection was made on 1-1=-84. The
contention df.the iearned Counsel for the applicant was that
only A.C;Hs before 1-1-84 ie.e. tiil 31-3=83 yere relevant
for promdtion éna as such the adverse eiitry of 1-4=83 tol
31=3-84 should not have been taken into consideraticne

The circular of DUPT slso stipulates thise No cognizance

‘can be taken. of an uncommunicated remark nor could this

be relevant till the adverse entry is communicated

and representatian agaiﬁst is disposed afe There uas
delay in commun&éation of remarks is admittad by both the
partiese The rema?ks instead of being communicated within

six months time were communicated afcer a lapse of mors

. than a yeare The agepartment of Perscnnel Circular

lays down that remarks must be communicated within.
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5 months and representation filed Mmay also be disposed of in

-4-

Six manthse The delay in communication will lead to delay
in filing of representation aid its disposale Then the

process of appeal and memorial will take further timee

De We have sesn the adverse entry which has been communicatade
It mergly mentions abgut his work ‘and conduct being watched for
purposes ofﬁimpfoVement. There is aluways scope for improvement

in every human béing. Only the adverse entry has been
communicated but the good Partion.if any in ACR has not been
comnunicated. Normally the entire ACR for the perisd is
communicateds. UWhere there is é corrective remark entered

in ACR it is presumed that the applicant must have been

told verbally by his supriors abobt the short-comings in his
work and conducte The records do not indicate anytining of the

sorte

Ge The learnsd Counéel far respondents described the
application as bad inAlau on account of its claim for plural
remediase The reliefs claimed for pPromotion weZefs 1=1=84 and
guashing of gradation list according to the respondsnts’
Counsel are éistinct and indspendents He further argued that

the application is time=barred since it challenges the adverse
entry df 1983-84. Since the applicant did not file any cbjection
when the seniority list was circulated inviting objections and

as such he has forfeited his right to raise any grievance nouwe

The law of estoppel operates in this casee

7. e have heard the learned Counsels at lengthe It is

admitted by both the parties that the selection on ]=1-84 was
basad on uork and psrformance as reflecﬁed in ACRs of various
candidates falling within the zone of consideratione The fact
of delayed commuhicatian of adverss entry is also admitted by

both the partiese The mark being of a corrective nature cannot

, materially decide the fate of the applicante The adverse remark's

of 1-4-83 to 31-3=84 is nat relevant and should not have been
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taken cognizance of for promotion due from 1-1=84. The result

of the representation is also not knowne The appeal or memorial
stc. must have been decided by nowe Even when promgtion ic
based on work and conduct of the eligible cgndidates within the
Zone of consideration the persans uwho have got outstahding
remarks for a period af 3 yearé"or Five years or 3 outstandings
or two very-good will be considered firét. it is then thét

*Vary Good® entries gre takan into consideratiuh, Somebody may
get 3 very good entries and tuo 'good'.entries. His case for
Vpramﬁtion will be inferisr to one getting 3 outstanding and 2
'Very good' entries. Thé synopsis of the ACRs for the period
one has worked as PWI Grads 1I is relevant and praomotion by
selectionn hag to be based on this comparative assessment of ‘
ACRse The adverse or indifferent entries in ACR will result in being

|
over lookeds A comparative chart of ths synopsis of ACRs has not l
besn plaéad on record to show the comparative merits of those ‘
uﬁo were promgted Wesefe 1-1~84_and those who were supe rseded, |
This was necessary to assess the case of the gpplicante It '?
Can, howévar,‘be safely presumed that the autﬁorities must have

duly considered relative merits of the entries far purposes _ %
of promotione The Roster system seems to hgve been

follgwed since the applicant who is at Sr.No.44 has been

overlooked but another Se.Ce candidate 3hri Kanodia at

Sr.No.46 got promotion. It is aléa evident that the ACRs

ef Shri Kanﬁdia must have been much better ﬁhan those of

Shri Hargovind Singh the applicant. Since another Se.Ce.Caididats

has been promoted though Junior cannot be a cause for

declaring the panel of 1-1-84 as voide Merit takes

precedence aver seniority since it is promotion by selettione

He As regards yuashing of the revised criteria for
promotion on the basis of written test we do not find
,any merit in the contention of the learned Counsel for

. : ,
the applicant. Government have a right te change the
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= Quanificaticn or criteria provided it is applicable to all

uniformally. This is the domain and prerogeative of the
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Lovernmente. This golds good for direct recruitment as well azs

promotione This has been upheld in AIR 1990 SC 1233 by Hon'ble

e

Justice K.N. Singh and Justice <Kastiwal in K.T. Bevin Katti
applicant VYse. Karnataka Public Service Commission as

respondent. Thers is another more relevant ruling contained

b, o

in AIR 1990 5C 535 comprising Hon'ble Mre. Justice Rangnath

Misnra and Justice Punachi in the case af J. Rangaswamy

applicant Vs. Govte af dndhra Prsdesh and otherss A.

guiding principle was laid down that Court should refrain

from scrutiny of the relevancy ana sultability of gualifications

or criteriz for selection of candidates Por direct recruitment
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or .promotions This Palls within the domain af Govte and in

case of any grievance the persons concerned will have to

made out for quashing che panels based on the written exai ination

one 1in which the applicant did not participate and anothser

K

‘approacth the compatent authoritiese Na primaAfaqie Case is ~ i
l
|

v . in which the applicant partiqipated - one held in May, 1989

and the other held in July, 1985. Taking a synoplic visu of |
all the facta and circumstances we do not think tha:e ‘ 1
is any prima-facis case fur tribunallto interferse The, ?
'respondents may consider the cass of applicant against
SeLe.guota bazed on ﬁaster'sysbe@ a8 and when .a‘vacencCy
arisas based on the writien test and overall performance of ‘
the applicant whose work and conduct are being uétched by |
respondents for improvemesnt. The applicantmds devoid of |
any merit or substance. The supercession cannot be based on

one eadverse entry nor can promoticn by sslection be based

.an a single antrys it is aluays on the basis of totality of |
remarks. Wérit takes precedence ovar sendisority the latter

.taking a backseate. 3Scrsening by a DePe.C. is based on a | |
Coﬁparative study of HCRs of all candidates falling within

the Zone of consideratiane The agssaessment is based on ;

categorisation of ACRs as outstanding, very good and goad and
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grauping the officers accardihgly@g This is the established
procedure undsr the Unidn Governmente. An objective assessment
is presumedg till the,contrary‘is proved. There has been no
charge of malipe or bias‘against respondents and therefore

we cannot questibn the progristy and fairness of the
officers. Thiis being so there does not appear any substance
or merit in the application and accardingly it is dismissed.

No orders as to costse
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