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SHRI MelLs VERMA « o« COUNSEL FOUR THE RESPUNDENTS

CORAM:
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JUYBDGENENT

(DELIVERED BY HON'EBLE SHRI J.P, SHARMA)

The éppliéant;zMaintainer Grade I.under Chief Traction
Foreman, Central Railway, Faridabad, filed this application
under Section 19 of the Administrative Tribunals Act, 1985'
aggrieved by the order dated 12-1-1989 (Amnexure A IV)
issued by DEN Jhansi, impcsing on the applicant penalty of
reauction toythe lower grade of Rs,1200-1800 (RPS) for
two yeare and for being kept at the stage of Rs.1320 denying
his incrementslfor the period of twc years. The order of
the Appellate Authority dated 10-5-1989 rejecting the
applicantis appeal against.the imposition of penalty has also

been challenged.

26 The applicant claimed the relief for quashing the

penalty order dated 12-1-1989 and the Appellate Order dated
and  prayer for a
1D~5-19891uith a../ direction that the applicant be granted

all consequential benefits,

(e .

CCNtGeoo ‘
|
|




3. The facts of the case are that the applicant uwas

posted in Jhansi Division as Maintainer . Grade II.
Departmental proceedings were drawn against the applicant

for an incident of 19=7-1986 when the applicant and others

in the gang did the work of cutting the branches of the tree

in the vicinity of 25 KV AC Traction lines on Up and 3:&
line at KM 1493/7 near Gate No. 5§71, The applicant climbed
‘the tree and.started cutting br;nches, Dné big branch fell
on UHZ.. The aﬁplicant‘had told his colleague shri Babu Lal
Lineman, who was down below to remove the p;apc%??rom the
UHE. Shri Babu Lal was making efforts tc remove the tree
branchas using a wooden pole, By then 5hri Jai Singh Jeph,
Khalasgl, who was standlng near the structura, Cilmbed up -
the structure to remove the tree branche’ Houeuar, 3hri Jai
Singh Jeph came on the contact wire, the Discharge Rod
slipped from the ontact vire due to jerk. This exposed
him tc danger. Shri Jai Singh Jeph rushed tcocwards the

structure for getting douwn but he fell down from the DHE on

the ballast.below and sustained head injury. He yas declared

Civil Palwal, :
dead at 1410.hrs.in the/Hespitalfs There was a Fact finding

enguiry but that did not fix any responsibility but made

certain. recommendations, According~£o‘th¢aapplibaht*in order to

save some of the officials involved in the negligencs
including the supervisor, a fiemorancum of charges (Annexure
A 11) Uas served on him mmxixxxmi and he filed ‘a- reply

was .

(Annexure A III). bhrl I.A, Khan, C.T.F./appointed as

Enguiry Officer. The Enquiry Officer submitted his report

through a letter dated 29-7-1988. The Disciplinary Authority

‘thereupon imposed on the applicant a penalty as per the

impugned -order dated 12-1-1989 (Annexure A ‘IV). The dpplicant

filed an appeal which was dismissed by the Appellats Urder
dated 10-5-1989 {(Annexure A VI). AHAgainst these orders,

the applicant has come before this Tribunal,
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bo It is cuntended by the applicant that the Enquiry
o the the
Officer conductedéenquiry in utter disregard: GFlprinciples

- A : “3tatutory
VOF natural justice and alsoc in violation of the A nules.

The applicant was never informed about the place of fhe
sitting of the Enguiry Lfficer and the statements of the
uitnesées were not take:?hxg presence. further it is also
stated that the Appellate Authorit§ has passed a nonp=speaking

order which does net refer at all tc the grounds made out

in the appeal and in this connection, the Authority of

Ram_Chander Vs, U.U.I. ATR 4986(2) 5C p,257 has been cited.

—

5. The respondents cantested the application and Piled a
reply stating therein that the applicaticn 1s barred
under Section 20 and 21 of the Administrative Tribunals Act,
1985, It is alstc stated that the jurisdiction of the
Tribunal tc interfere in the disciplinary matters or
punishments cannct be equafed uithfhc appellate jurisdiction
the Tribunal
andyas such,./ cannct interfere with the disciplimary
matters af punishment‘nor i th the-Findings of the Enguiry
Ufficer or Competent Aufhority wherz they ars not arbitrary.
The respondents have placed reliance on U.u.Il. Use.
Parmanand reported in AIR 1989 3C p. 1185. It is stated
that the findings of the Fact Finding Znguiry ZXR&Ex¥ 'hHave
not been accepted as correct and accordinglgzgélinqgent
.employees,including the appiicantuerc chargéd for dereliction
of duty. A1l the employees,including the applicant yuere
avarded punishmentdto the éktent'they deserved, The applicant
was given option to take the désiatahce of ARE and it was
for him topring-an ARE . . . in the enguiry. NoO
.pressure from the Enguiry ufiicer Gr'any other Force
was exerted on him to give statemenngorethe Enguiry Cfficer
aﬁd his alleéation is not acceptable. He was afforded

_ all'ppportunities in the process of enguiry. The statements

of the witnesses were recorded in the presence of the

L
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charge—sheetéd employeass but uniortunately, the enguiry
officer .. . failed to cbtain the signature of the applicant
of the applicant
on the statement of the witnesses. The appeal/uas ‘duly
considered by the Appellate Authofity, Seniaor DEN Jhansi,
and-rejected by him on 3-5~1989 and communicated to the
applicant vide letter dated 10-5-1989, Ih viaw of the
reply filed bf the applicant, it~hds been'p;ayad that the
applicant has no case’dnd the application be dismissed
With/costse. ‘ ‘
6. We have heard the learned counsel of the parties
st length and have alsc called the file of thefepartmental

enguiry,

o The articlesof charge. framed against the applipant
are as follaus:

Article 1

That the said shri N.N. Dutta while Functioningjas

19-7-1986 failed to comply with basic safety rules resulting
into fatal accident,

Article I1I

4
Maintainmer Electrical Grade II/CHE/FOB during the period

That during the aforesaid period and while functioning
in the aforesaid office, the said Shri N.N, Dutta failed to
guide and contrcl the staff,being senior most,at the site

which resulted in fatal accident.

8o Annexure 11 gave the imputation of misconduct in
\ ) .

support of the Articlesof Charge: described above, . |

Apnexure II1 gave the list of documents and Annexure IV gave

examined . o i
the list of uwitnesses to be /7 7 in the enguiry.
9. © - "'The learnad tounsgl  for the applicant has Traised

'Dbjebtionzthat»tha'Eﬁquiry Qf ficer gig not adbptfﬁ the. proper
procedurs prescribed under ‘Rule 9 for 'imposing major’

pendlties, ' Firstly, »: coples of. the statemabtsof. uitnesses

contdess
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named in Anpnexure IV to the charge~sheet had not béen
supplied to the applicént and further tHe statements of the
witnessaes wers not recorded in the presence of the applicant.
appoint
The Enguiry Officer ai;i did not wégn any assistan? to
defand the applxcanﬂ;burlng the proceedings of tHe enquiry,.
The respondents counsel filed the procsedings of the énquiry
against the applicant but in fact Qhathévq been filed
pertain to_the enquiry which was earliar conducted as a
fact finding enquiry by one Shri Tara Chand Rajak. The;e
are nd.propgr proceedings of the anquify produced before

the Court intpite of the fact that the learned counsel

for the respondents uwas specifically asked during argumsnts .

contalnlng
£6 submit the file ﬂé " .. the disciplinary procesadings
conducted- .~ . against the abpliéant. In the absence of

such departmental file of the enquiry proceedings undsar

Rule 9, the contention of the applicaht that no assistancs

was provided to him and that the statementsof witnesses

ware taken in his absénce have got some force. Thus,

there is a clsear violation of sub-rule 17 of Rule 9 of

DsA.R. 1968. 1In the'Cqunter, it has been admit£ad by

the respondents that the statementy of the witnesses were not

got signed by the applicant; But sines the ofiginal record‘
to abovs stated

referred/has not bsen produced,. 1ﬁ ‘cannot.’ bﬂ@hether the

statements of witnesses were recorded in presence of the applicant.

10. Secondly, 1t has beaen p01nted out that the Enquiry

ufflcar has not gluan a proper report if at all the

witnesses were axamined in this case and thers 154) violation

of sub-ruls 25 of Rule 19 of D.4.R. 1868, Sub~=Ruls 25

provides that after the conclusion of the snquiry, a report

shall be prepared and it shall contain

(a) The articlss of charge and the statement of imputations

b

-af misconduct or misbeshavioup;

chtd. ]




(b) The defence of railuay servant in respsct of each

articls of charge;

(c) asssssment of the evidence in respect of each Article
of charge; and

(d) the Findingslon sach articla’of charge and the

rgasons thersfor..

Looking to the substancs of the enquiry report which Qas
sgnt to the applicant alonguith the punishment order and
filad as Annexure A 4, the Enquiry Officer has only
addressgdtgelntter to Assistant Elsctrical Engineer and
dedlrzggo Articles of charge , Articls I and Article II.
The Enquiry Ufficer has not referred to charges uhiéh
&nnnframed égainst the applicant nor has ‘be, referred to
the defence taken by the applicant or he *mﬁanSBSSBd and
evaluated the statements of the witnesses which led him to
the conclusion that‘the charges against the applicant
stand astablishadj?tﬁmﬂa report is very criptic and doss
not make out by itself as to which of the witnesses ware
examined on which dafa and what they ... stated against
the applicant. Thus thooexixx @ clear violation of sub-Rule
25 of Rule 9.is made out.,

11. The lsarned counssl for the applicant further
pointed out that he had preferred an appeal against the
impugned order hut that has not been : disposed iof by a
spsaking order and the Appsllate Authofity did nbt give
any reason in rejecting the appsal in its order dated
10-5-1989 (Annexure A 6). The Appellate Authority only
statéd in the order that he agrees with the report of the
Enquiry Officer after going through the record of the case,
This is no finding at all and this is a clear violation

of the Law laid down by the Supreme Court in

JL contd..;«
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Ram Chander Vs, U.0.1. reported in ATR 1986 Vol,II SC
page 252,
124 The learned counsel also pointed out thét the

DisciplinaryAuthority has totally ignored the enquiry

sarlier conducted by Shri Tara Chand Rajak as preliminary

fact finding anquify, where the applicant was not found

guilty and in Annexure III O?tharge-shect,'the report of

the fact finding enquiry officer as well as the statesment

of uitneésas has been cited as dbcumentary evidencc against

the applicant, When once the witnesses have not been

beslieved in ex—-parte fact finding enquiry in holdinglthe
applicant‘guilty, it cannot be said that thoée witnesses

who had been examined in the Fact Finding Enquiry could

be sxaminad again, but the applicanf was to be giﬁen an
<dpportunity to cross—examins those witnesses and thesre is
nothing on rescord that any of these witnasses were examined
and cross—examined in the departmental enquiry.

13, The learnsd counsel for ths rospondants, howsver, :
pointed'out that the scope of the Tribunal is restricted

and it cannot sit as an Appellate Court over the findings of
the Eﬁquiry Officer, In thié connection, the ls=arned
counsel for the respondsnts has relied on 1989 3C p.1185
Unicn of India Vs. Parma Nanda. Houwever, aécording to this
authority also if the proceedings of the enquiry are totally
against’ the procedure prescribed in the Ruias and the «
punishment itself cannot be imﬁosad.on the applicant then the
Courf can dffiniteiy interfere., Ths learned counssl has
referred to some othar authorities® also, Those authorities
dc-not apply to ths pressnt case for the obvioué reason that

thers is a clear violation of Ruls 9, Rule 9(17) and

¥ C.5.Barodia VUse U.O.l. 1989(2) ATLT p.282.
State of Orissa VUs. Murlidhar Jaina 1963 SC p. 404,
A.Thangurai Vs. Sescurity Officsr 1986(1)ATR p.261.
Anil Kumar Dutta Vs. U.0.I. 1986(4)SLI Cal.p.55

&
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Rule 9{25) of the D.A.R. Rulss, 1968, Thars is a further
violation inasmuch as the-Agpellate Authority did consider
the appeal of the applicant by an open ﬁind and only passed
- a non-sp@aking order thaf he agreed with the findings éiven
by the Enquiry Officer.
15. In view of the above discussicn, the impugned
orders dated 12.1.,1689 and 10,5.1989 are quashed, The
applicant shall be restored to his original scale cof
pay, as if, no penalty of reductiocn in the scale had
been cassed, ana shall be entitled ForthQith to all monetary
and ccnsequential benefits., The respondents shall be |
free to initiate fresh despartmental pfoceadings; if they so
desire, on the same charges as per procmdﬁre prescribed
under D.A.R. Rules,1968 not later than threﬁ months from
the date of receipt of this order, Houever; in the
ci rcumstances of the case)the pérties afa left to bear
their own costs.h

é\c\wv\‘“—ﬁ_____ ' Giet

d - (r N
( J.P. sharma ) ( p.c. Jaf:if\ﬁ
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