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CENTRAL ADMINISTRATIVE TRIBUNAL
PRIMCIPAL BENCH: NEW DELHI

O.A. NO. 1279/89

Neu Delhi this the 6th Play of 1994 , .
Hon'ble dember Shri 3.P. Sharma,
Hon'ble Member Shri B.K. Singh, Meraber(A)

; .

Shii oiHaiitKinClSiharm^rcS^ Shri Shiv Narain,
Resident of Village & Post Office Kharauar,
District Rohtak,
Haryana ••• Applicant

(Labourer)
.Setni Skilled
Central Proof
E stablishment,
Ministry of Defence,
Itarasi, M.P,

(By Advocate Shri A.K. Gupta)

Versus

1. The Union of India,
through the Secretary,
Ministry of Defence, Gowt. of India,
Neu Delhi.

2® The Director General of Inspection,
Bharat Sarkar Raksha Mantralaya,
Nirikshan Mahanideshalsya, Dfi^,
Dhakghar, Neu Delhi-110 011.

3. The Inspector of Armaments,
Government of India, a Ministry of
Defence Inspectorate of Armaments,
Varangaon (Maharashtra), 425 308.

4. Inspector,
Inspectorate of General Stores,
North India Ministry of Defence,
Gov/ernment of India,
Anand Parbat, Neu Delhi-1 10 005»

(By Advocate Shri V.S.R. Krishna.O

Respondents

ORDER

Hon'ble Member Shri 3«P« Sharma. Member (3)

In this application under Sec. 19 of the A.T,

Act filed on 5»6.1989 the applicant has assailed the

Memo dated 1Q.1.196B whereby a memo of chargesheet

uas issued to the applicant for certain misconduct

uhile functioning as Vieuer 'D' in the Department of
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Inspectorate of General Stores. He has assailed

the order of dismissal from service dated 18,9.1968

uhich uas modified Trcm dismissal to remowal from

service by the appellate authority by the order dated

13.9,1979. He has also challenged the order dated

21.2.1981; by uhich the applicant uas offered an

appointment of 3r, Examiner in the Grade of Ra«2lC/-

per month in the pay scale of Rs. 210-290# He has

also assailed the order dated 27.3.1984 by uhich he

uaS issued a chargesheet uhile he uas functiohingas

3r, Examiner and said to have committed misconduct

by remaining unauthorisedly absent from duty. On

the basis of the above,departmental enquiry uas held

against him and the disciplinary authority by the order

dated 9.3.1985 passed the order of imposing the

penality of stoppage of one annual increment uhen fal Is

due uith cummulatiwe effect. The DG of Inspection

revieued this punishment dated 8,7.1985 and a show.

cause notice uas issued to the applicant on 1.8.1985.

In the aforesaid shoucause no^ ce an enhanced punish-
and thereafter enhanced

ment of removal from service uas proposei^iphe • ^

order' dated 16.10«1985 by DG of Inspection, The

Qoyernraent of India by the order dated 9.3.1988 reduced

the penalty from ramoval from service to that of
I

reduction to a louer post of Labourer on ammunition

duty oh certain terms and conditions. Tfiese ordersh have

also been assailed by the applicant. This. Order

of 9.3,1988 uas further clarified by the order dated

28.4.1988 by uhich Para 5 of the earlier order uas

amended.

2, The relief claimed by the applicant are as

follous;

a) That this Hon'ble Court may graciously be
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b)

c)

d)

pleased to issue a writ of Certiorari or a

utife or order in the nature of certiorari or

any other apprcpriste writ, order or direction

calling for the entire records and proceedings

relating to the chargesheet dated 27.3.1984 .

issued by the respondents No, 3 Orders dated

8.7.1985 and 16.10.1985 respondent No. 2

and orders dated 9.3.1988 and 26.,4,1988

of respondent No« 1 and after going into the

legality thereof quash and or set aside the

same.

Declare the chargesheets dated January 1, 1968

and 6.2.1968, the orders dated 18.9.1968

and 13.9.1979 and the order of appointment

dated 1^*5.1981 to be bad in lau, void and

of no effect;

Declare that the applicant is deemed to be

in continuous service of the sega ondents as

Ueaver-D/Junior Examiner since 10.9.1968 and

is entitled for all consequential reliefs

of back-salary/wages, allouances, seniority

and promotion etc.

Issue a urit of mandamus or a urit, order

or direction in the nature of mandamus

directing the respondents that the applicant

had throughdjut been holding the post of ueaUer

•D' or its equivalent poBtof Junior examiner

and is entitled to hold the said post, and

declare that the applicant is entitled

for salary/uages, allowance and other benefit

of the said post throughout, and for promotion

to higher posts in accordance with rules or

regulation or policy of the respondents and

to grant the said relief to the applicant for
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the past and future period and to make payment

for the period he uas out of service as a result

of impugned orders dated 18,9.1968, 13.9.1979,

16.10.1985 till he uas reinstated on 11,8.1988

•n the louer post of Labour (Semi-skilled) and to

pay the difference of emoluments for the period

from 11 .9.1988 what he uotild have earned as Ueaver

D/3unior Examiner till he is restored to the position

of Ueaker-D/Gunior Examiner uiith interest at the

rate of 1^ per annum calculated on month tomonth

basis and to grant all other consequential benefits

uhich the applicant would have enjoyed as Ueaver-D/

Junior Examiner through out the said period

including seniority.

e) issue a writ of mandamus or order of direction

in the nature of mandamus commanding tine respon

dents to frame service rules for civilians employed

in defence like the applicant uiithin a reasonabje

time alloued by the Hon'ble Tribunals

f) Issue any other uiit or order or direction to the

respondents uhich the Hon'ble tribunal deems fit to

meet the ends lof justice and to remedy the urong

to uhich the applicant has been subjected by the

respondents.

g) Award costs of the position to the applicant.

3, A notice was issued to the respondents who

contested this application andhaws taken the preliminary

objection that the application is barred under Sec.20

and 21 of the AT Act, 1985 and that the application is

misconoeived and is not maintainable under law. The

application is also defective as'the applicant has
for

askedZ.plural reliefs in one application and therefore

there is breach of Rule 4 & 7 of the CAT Procedure
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Rules 1987. On merit it is stated that the Inspectoral

of General Stores, Neu Delhi has its Lab knoun as

Inspectorate of General Stores Lab uherein the various

samples/stores supplied by the private entrepreneijrs

are tested and evaluated as per the laid doun specifications

etc* against the orders placed by the DGS&D meant for

the use of the Indian Army. He uias chargesheeted on

10,1,1966 for having treespassed. in the Inspectorate of

General Stores Lab uithout the permission of the Officer-

in-Charge. On being told by the Officer-in-Cha: ge that

he is not permitted to go to any section of Inspectorate

of General Stores Lab, the applicant disregarded the

orders and ualked across the uhole lab in defiance of t-he

orders of the Officer in-Charge. The applicant also used

insulting language for officer-inf-Charge. He uas

suspended on 2.2.1968 and an enquiry uas ordered on

which he uas dismissed from service on 18.9.1966. After

a number of appeals to the Government for review of

penality from removal from service the case uas considered

on a sympathetic ground and offered him fresh appointment

of Junior Examiner at Inspectorate of Armanents, Uarangaon

in 1981. On this fresh offer of pppointroent one of tibe

conditions uas that he uould submit a personal undertaking

about his good behaviour in future. On the applicant

giving the aforesaid undertaking he joined Inspectorate

of Armaments on 14.5.1981, However, the applicant agdin

disobeyed his superiors on aarious matters and tried to

, avoid technical uork given to him' lame excuses and

a warning uas also given to him in August 1981. There

after^ the applicant afansented himself from duty for

unasually longer period without having sufficient leave
' i • '

Iat hss credit,| and not following the leave regulations.
From 14,5»1981 to 1.11.1965 the applicant remained absent

! • • • • 6 •
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or on leave for a number of days details of uhich

has been furnished in Page 8 of the counter uhich is

reproduced belou.

Mature of leave From to No« of days

EOL on Private
Affairs

19.6.81 3.7.81 15

-do- 4.7.81 1.8.81 28

-do- 14.9.81 19.9.81 6

-do- 3.10.81 28,11.81 57

-do- 29.11 .81 26.12.81 27

-do- 30.12.81 31.1.B2 33

-do- 1.2.82

1

28.2.82 28

-do- 1.3.82 26.3.82 26

-do- 1.4.82 30.4.82 30

-do- 1.5.82 31.5.82 31

-do- 1.6.82 22.6.8 2 22

-do- 29.6.82 28.7.82 30

-do- 29.7.82 26.8.82 31

-do- 29.8.82 25.9.82 28

-do- 1.10.82 30.10.82 30

Absent 31 .10.82 5.8.8 2 309

Absent 2.9.83:^ 26.2.84 178

Sick leave 2.4.84 3.4.84 2

i

0
•o

1

14.6.84 16.6.84 3

-do- 9.8.84 13.8.84 5

Commuted le^e 14.8.84 18.8.84 5

EOL on Pvt.
Affairs

10.9.84 2.12.84 84

-do- 20.1.85 1.2.B5 13

HPL 2.2.85 21.2.85 20

Sick leave 16.9.85 1719.85 2

w

4* Again !the applicant uas chargesheeted for his

unauthorised labsence from duty uith effect from 31»1Q«82

to 5.8.1913 and 2.9.1983 to 26.2.1984. The applicant

did not cooperate uith the Enquiry Officer and on the
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findings of the Enquiry Officer he was euarded the

penalty of stoppage of one annual increment uhen

fall due with cummulative effect by the order dated

9,3.1985• Houeyer, ti is penalty uas revised by the

OGQA after giving a shSucause notice to the applicant

and an order of removal from service with effect from

16,10.1985 uas passed. Houeve?, on his revieu petition
uas modified

the penalty from removal from service/to that of

reduction to a louer post in the semi skilled category

in the industrial grade by the order dated 9.3,1988

as amended by the subsequent order dated 28.4.1986

and the applicant uas posted to CPE Itarsi as labourer

vide letter dated 31.5.1988 and he joined at that

place on 11,8,1988. The applicant has no case. The

applicant has not filed any rejoinder to the aforesaid

counter,

5, Ue have heard the learned counsel for the

.parties at length and perused the record. The application

is bad for multiplicity of the reliefs claimed in the

sarae application even regarding to the orders of
y of dismissal
^ punishmant^assed agsilnst the applicant on 18.9,1968^

at that time the applicant uas working as Ueaver 'D'.

This order housver, uas subsequently modified

to one of removal from service by the appellate authority

by the order dated 13.9.1979, Thus, the order has become

final• The applicant has not) challenged at any time

before within the period of limitation before the

competent authority for setting aside the orders of

punishment, Since the applicant continued to file

mercy petition to the Government of India then by the

order dated 21,2,1981, he uas given a fresh appointment

as 3r. Examiner in the scale of Rs, 210-290 by the order

dated 21.2e1981, The applicant had joined that post

and he has never assailed this fresh appointment to
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the post of 3r. EXarainar. His claim hou that he shall

be deemed to be in continuous service in spite of the

order of removal from post on 13.9.1979 cannot be

accepted. The claim of the applicantis barred by

delay and laches as well as by the principles of estoppel

as the applicant has joinsd the ipost of 3r. Examiner

alonguith the conditions of appointment. The relief

in this regard, therefore, is both barred by limitation

as well as delay and labhes and be held by the Supreme
V ' , •

Court in the State of Punjab Vs.; Gurdev Singh reported
f uhere it is held that
O in 1991 (4) see P l/Leven in service matter the applicant

should have given within the statutory period of

limitation. Moreover, the Tribunal has no jueisdictian

in such matters uhere a cause of action has arisen before

3 years of coming into force of the AT Act 1985.

6, ^ The learned counsel, therefore, mostly confined

his arguments to the order of punishment passed on

the basis of the memo of chargesheet issued by the order

dated 27.3.ig84. The said enquiry has proceeded under

Rule 14 of the CCS (CCA) Rules 1965. The contention Of

the learned counsel is that the CCS (CCA) Rules 19&5

cannot be applied to the employees serving on a civil

post in the Defence Establishraant and are being paid

from the Civil Defence Estimates. The learned counsel

in tfeis regard has referred to the case of Lekh Raj Vs.

Union of India 1971 (3) SCR P 208 and Union of India

Us. K1.B, Subramaniam 1988(2) Scale P 154B. By this

the learned counsel pointed out that the protection

of Article 311 is not applicable in the case of the

applicant. Further contention of the learned counsel

is that the case of the applicant is neither covered

under Art. 309 under uhich the CCS (CCA) Rules1965

U, .... 9
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has been fratned® The contention of the learned counsel

is that the case of tte applicant is cowered under Art.

310(1) of the Constitution of India uhich embodies the

doctrine of pleasure of the President and the applicants

holds the office durirq the pleasure of the President®

This matter has been considered by the Full Bench in

the case of K.G, Gulahati Vs» Union of India in D.A.

No. ;:2Q^4/90 decided on 21,3.1994

The Bench has considered the ratio of the judgement in

the Case of KeS. ^ubramaniam (Supra) and other case.
it is

The Tribunal has come to the conclusion tihat/^ not in

every case that the application of the CCS(CCA) Rules

T955 can be dispensed with. Even " if i the contention

of the learned counsel is accepted the principle of

natural justice has been follouied in letter and spirit

and the applicant cannot have any grievance on that

account. The case of the applicant shall be still

weaker if it is cowered by Art. 310(l) of the Constitution

of India. In that case only the principle of natural

justice have to be obserydd in passing an order in

termination of service of an employee. The applicant

has been given a shoucause notice on the basis of certain

misconduct alleged against him of disobevldienca of the

order of the superior;.authorities as well as of

unauthorised absence from duty for longer periods at

different occasions. The applicant have not cooperated

with the Enquiry Officer in spite of the fact thf± every

atitempt has been mads to serve the applicant to join

the enquiry proceedings. Thusj the applicant should

not have any grievance on that account.
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7. Now coming to tha merit of the departmental

enquiry, the applicant uas chargesheeted for his unauthorised

absence from duty uith effect from 31 .10,1982 to 5.®,1i9B3:

and 2.9,1983 to 26.2,1984. The applicant uas given

adequate opportunities to participate in the enquiry but
he did not cooperate uith the Enquiry Officer even though
the Enquiry Officer uas changed at his request and Shri Y.S,

Negi yas appointed as Enquiry Officer vide order dated

6,2,1985. The applicant uas also given repeated opportunities
to name his defence assistant but the applicant did not

care and every time sought adjournment by making one

pretext or the other. The case of the applicant uas only
of unauthorised absence -from duty and mainly based on

scrutiny of documents, even then the enquiry uas adjourned
time and again but the applicant did not nominate- any
defence assistant. Ultimately, when the enquiry proceedings
uere held on 22.2.1985 the applicant again made submissions

for employing defence counsel from COD Delhi cantt. The

enquiry therefore uas adjourned till 1.3.1985. The enquiry

proceedings uere held on 1,3.1985 but the applicant did

not cooperate and there uas no option left uith the

Enquiry Officer butto proceed ex-parte and finalise the

enquiry proceedings. It is, therefore, evident that the

applicant did not cooperate uith the Enquiry Officer and

the only defence appears to be that he applied for leave

for this period but uhenever the applicant uas granted

leave the intimation uas given to him vide letter dated

6,3.1982, 15,5.1982 and 2.11,1982, yhen the applicant uas
refused leave, the same uas also communicated to hiro by the
letters mentioned above as also by the letters dated 9.9.19B2
and 13.11.1982. The leave applications of the applicant

uere also forwarded to QGI as Head of the Establishment

can only grant leave for a maximum period of three months

as per (leave rule 1972 No. 32(2)(a). The applicant



V

-UL

{S^

w

admittedly ssitefi! uas unaut horisedly absent but he uants to

justify his absence on certain grounds. The administration

has considered those grounds separately in the leave

applications submitted by the applicant and those were

not found sufficient grounds to sanction leave. The

respondents have also considered the facts that the

applicant after he has joined afresh as Jr, Examinsr

yith effect from 14»5,19B1 he had given an undertaking

to remain of good conduct for a period of tuo years.

The applicant continued to be on probation as immediately

after his"fresh appointment he remained continuously

absBnt from.duty for about 143 days. His performance

therefore , during this absented period could not be

judged. In any case since the applicant did not appear

before the Enquiry Officer and he uas duly informed
.such circumstances

about the misconduct, the findings of

the Enquiry Officer cannot be faulted uith.

89 The applicant uas awarded the punishment of

stoppage of one increment by the disciplinary authority

uith cummulativ/e effect vide letter dated 9.3.1985,

Houever, DGQA Headquarters the aforesaid order uas found

too lenient by the ^R®i;isional authority and after going

through the record he came to the conclusion that the

penalty awarded is hot proportionate to the gravity

of the charges proved against the applicant. The DGQA

has issued a showcause notice for enhancement of punish

ment in view of the fact that the applicant remained

absent for 279 days on expiry of 30 days EOL sanctioned

to him from 1.10.1982 to 31.10.1982 and again remaining

absent for 178 days from 2.9.1983 to 26.2.1984 for

violation of rules 16(ii)(a) of Leave Rules for defence

industrial employees. The applicant uas duly informed

by the Inspector I of A Uarangaon by the letter dated

13.11.1982 that his request for grant of extention of



leave on private affairs has not been considered and he'

he was directed to report for duty forthwith. Thus,

the applicant in spite of complying uith the rules on

the subject did not join. In

these cicoumstances DGQA came to the prime facie conclusion

that the applicant is not a fit person to be retained in

t&e service and enhanced the punishment to that of removal

from service after considering the representation on a

shoucause hotice which uas issued to the applicant. The

applicant has duly furnished hi s reply to ths shoucquse

notice dated 30,8»1905® Therefore, the Revisional

authority passed the order dated 16,10,1985 imposing the

penalty of removal from service on the applicant. "The

applicant has filed a review against the above penalty

of removal from service on which again a syrapathetical

view was taken and by the order dated 9,3,1985 the President

in exercise of the powers reduced the penalty from removjsl

from service to that of reduction to a lower post of

Labourer on ammunition duty in the pay scale of Rs.210-

290 which is a fedder grade for the post of junior

examiner. The period between 16.10,1985 and the date of

reinstatement will be treated as' 'dies non which would be
be . .

noV'^ualified period for the purpose of pension. His

continuance in service on reinstatement will be subject

to a special review of his performance, Another clari

fication of this order was issued on 25.A.1988 whereby
to which the applicant was reverted

the lower pos^is semi-skilled category in industrial

grade which d'Si the fedder grades' for the post of Junior

examiner now designated as examiner scale. Now coming

to the validity of this order we find that the applicant

was appointed to the post of 3r, Examiner by the order dated
at that time

21,2,1901, The scale of 3r, Examinerj/was Rs,210-290.
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of removal from service uas

U The order passed by the iLvisional author it y^^awgl subse

quently revieud by the competent authority goes to show

that the applicant has been reverted to the scale of

Rs.210-290 which is the fedddr grade for the post of 3unior

Examiner. In vieu of the authority of the Hon' ble Supreme

Court a person initially recruited to a higher time scale

grade or post or service cannot be reduegd by way of

punishment to a post in a louer time scale, grade and

service or post which he never held before AIR 19B8 P.1979

vs. Union of India.

9, In this case the order passed in the name of

the president while reviewing the order of removal

from service passed by the DGQA dated 16.10.1985, the

applicant could have been placed in the same post which

he held in 1981 by virtue of fresh appointment. He cannot

be reverted to a post to which he was never appointed.

The final order dated 28.4.1988 clarifying the para 5 of

the order dated 9.3.1988 shows that the applicant has

been placed in the fedder grade for the post of 3r.

Examiner now designated as Examiner Skilled. Thus, this

order is patently illegal.

10. On the consideration of ail the facts and

circumstances, the application is partly allowed and the

matter is riemanded to the reviewing authority exercising

power under Rule 27 of the CCS(CCA) Rules 1965 to consider

the matter afresh and pass necessary order according to

law in the light of the observations made above. The

order of 16.10.1985 jiw of removal from service of the

applicant had already been modified by the order dated

9.3.1968/20.4.1968 and both these laierv;- orders are

quashed. The reviewing authority shall pass the order

afresh on the basis of the appeal preferred by the



applicant against ths order of rsmov/al from service

dated 16,10.1985. The applicant will ba entitled.to

the benefits, if any, arising from the final order,

if favourable to him. In these circumstances the parties

to bear their oun costs. The respondents to pass such

an order uithin three months from the date of receipt of

the copy of this order.

(D• K, Singh) (j.P. Sharma)
l*leinber(A) PQember(3)

*nittal*
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