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The question whether the applicant is at present a

\ .

Government servent or whether he is an emplovee of the

National Film Development Corporation Limited (hereinafter
the

referred to as/'NFIC'), is in issue in this application

filed under Section 19 of. the Administrative Tribunals

A

ACt, 1985, The issue hés been keenly contested by bcth

sides, The application was filed on 23,6,1989 and an ex=-parte
interim order was passed by the Tribunal on 27.6,1989 +o the

effect thet the applicant may not be reverted to the NFIZ. The

“interim order was continued thereafter till 10.11.1989 when

the Tribunel heard both parties and saw no justification in

Qe —



continuing the said order and vacated the same, The
applicant has filed various MPs seeking for various
one Qe
~directions including[for grant of subsistence allowance,
The Tribunal felt that the main application should be .
heard on the merits so thet it would not be necessary
b :
to pass separate orders on the MpPs filed by him. The

issues raised in the MPs also require considsTation of the

merits of the case put forward in the main application,

2. At the outset, we may refer to the organisational

set up of the Ministry of Infommation and Broadcasting

relevant to the present proceedings before us,

-~
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and its. atitached offices, to thelextent the same is i
Se Under the Ministry of Information and Broadcastihg,
Government of India, there is a Directorate of Film
Festivals,which is @ wing of the saia @}nistry.-»The
NFOC is a Government of India enterprige under the
administrative control of the said ministry. From 1.7.1981,
the wotk pertaining to the Directorate of Fiim Festivals
. |
was transferred to NFDC, On 30th June, 1988, the Ministry
of Information and Broadcasting decided totfransfer the
irectorate of Film Festivals from NFDS to the said
Ministry as its attached office wie,f., 1.7.1988., PFresently,
tﬁe Directorate of Film Festivals is an attached office
‘of the Ministry of Information and Broadcasting. It ﬁay:

also be mentioned that NF?%%&S its Head Cffice at

Bombay with three regional sffices located at Delhi,

Madras and Calcutta. Dureing the peried when the
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work pertaining to the Directorate of Film Festivels was
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transferred to NFDC, it.functioned as the H5th constitu~ent
“unit of NFIC located at Delhi.

4o . .Wejﬁay‘now come to the facts of the case and the
grie&ance of the applicant,

5. The applicant was ini{ially appointed as Messenger
on Daily Wages with effect from 27,.,11,1980 in the
Directorate’of Film Festivals, which was a wing of the
Ministiy of Informatién and Broadcasting. He worked as
Messenger on dally wages in the Dlrecuorate of Film
Festivals upto 3@.6.198ls From 1.7.1981 to l.o 1983 @
when the Directorate of Film Festivals was one of the

constitu=ent unit of the NFDZ, he continued to work as

Messenger on daily wages in the Directorate of Film

Festivals. On 1.5,1983 when the Directorate of Film

Festivals was a constitu~ent unit of NFDZ, the said

. Directorate issued an order appointing the applicant as

Messenger on temporary basis w1th effer from 2,5.1983
/-}-V\M—klru_ - :

(v1deA?.o, page 38 of the paper book). The terms and

conditions of'abpointment ckearly stipulated that he

would draw his pay and allowances as admissible under

the rules of NFDZ, that he will be entitled to other
facilities as admissible under #he rules of NFDC, that
he will be on probation for a period of one vyear which |
might be extended at the Aiscretion of tﬁe NFDC, that he ]
would be governed by the conduct rules of thé NFDC, that no !
|

residential accommodation w17l be provided by NPD: to him and

-
thet though his Heddquarters were ‘at that time at New Delhi, i

he was liable to be transferred to any other station. He
Oa/




" prescribed by the Govermment in respect of posts they

are holding as on 30.6.,1988. Such of the existing

S

was appointed as & Dafiry on 7,5.1986, On 25.3.1988
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the NFDC issued an order~whéreby the applicant was
appointed to officiate as LDCw~cum=typist.

6y The order dated 30th June, 1988 issued by the

Ministry of Information and Broadcasting ielating to

the transfer of the Directorate of Film Festivals from
NFD: to the séid ministry with effect from 1.7,1988, states
that the existing employees of the.birectorate as on
30.6.1988 will be treated as transferred on‘g_.Jgg'
deputation to thé Ministry of Information.and Broadcasting
withoui payment of deputation_allowancer'on the terms

and conditions mentioned therein, upto 51.1.1989 or

till the>regular process of selection was over, which-
everwas earlier, It was further'stipulatedﬁthat the
existing employees of the Directorate of Film Festivals
will bé given an opticn by the GoVernment-either to
continue'in NFIC ‘on their existing terms of empleyment

or to serve under the Government of Indie on pay scales

employees who opt to serve it the Government will be

screened by the Selection Committees constituted for

this purpose by the Goverrnment in ordexr to ascertain
their suitability for various posts. Only thése_
existing employees of the Directorate of Film
Feséivals who 6pt to serve under the Government and

are found suitable by the duly constituted Selection

Committeeés will be absorbed on reguler basis by the

G~
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\ Goverrment, Tﬁe‘reét would become surp;us to the
reguirement of Govermment an&‘would revert back to ' 1
NFIC {vide Annexure-R—4‘to the counter;affidavit'at
pages 126-127 of the paper bOOk)e |
7. . On 8,7,1988, the NFD:Iissued an ordef stating
that cdnsequent on the transfer of the Direétorate

| of_Film Festivals, NFDC, to the Ministry of Infoxmation.
and Broédcasting, vidé:Miﬁistry's order dated 30,6.1988,
the emplovees of the Diréctorate of Film Festivals
mentioned therein shall stand transfefred to the
Ministry of Informaiion and Broadcasting with effect
from l.7.lé88. The naﬁe of the.applicant figures at
SeNo,40 in the list of employees ﬁentioned in the
oxrder (vide Annexuré P.7, page 36 éf the paper book),
8;- On 20.7.1988, the Directofate of Film Festivals,

"Ministry of Infoimation and Broadcasting issued aﬁ
order to the effect that cohséquent upon the transfer
of the Directorate of Film Festivals from NFIC to the
Ministry of I&B as an attached office, ihe Directoyate
of Film Festivals has appointed the persons mentioned
therein to various posts on temporary 2d hoc deputation
basis {without payment of deputation 2llowance) with.

‘ o
effect from 1,7.1988 till 31.4.1988 or till completion
of process of regulér selection, IhSAEpplicant'slname

figures in this list also at S.No 4§ (vide Annexure P-5,

page 29 of the paper bock),

O —
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9 -The applicant thus worked eés an LDC in the
Direétorate of Film Festivals on &d hoc deputation
when the Directorste of Film Festivals wes part of
the Ministry of I8B. He continued to wozk in that
posf from l.7.l988‘to 3105.1989. On 31.1,1989, the
reSpondénts placed him under‘suspension in exercise
- of the powers conferred by Rule 10{l) of the CCS
{CCA) Rules, 1965, It was further ordered that
during the period of his suspension, his Head-
quarters will be New Delhi{vide Annexure P-ll, page
68 of the.paper book ) .

10, The Directorate of Film Festivalg, Ministry
of Information and Broadcasting issued an Qffice
Memorandum on 6.4.1989 asking the Group 'C!' and
Group 'D' emplcyees in the Directoréte df Film
Festivals to furnish their clear option in the
prescribed"prqforma by 20.4.1989. It wagadded

that in case:the option was not exercised by the
prescribed date, it woulc be presumed that the
concerned employee had notAopted t0 sServe under
the Government and he/she would stand reverted

back to NFIC at the end of the deputation period
upto 31.,5.,1989, It was further clarified that
merély by virtue of exercising the option to serve
under the Govermment, it should not be presumne d
thet the steff memberé have been automatically

absorbed in the GoVernnent service., As a result

of screening, those employees who are found suitable

O~
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2064.1989 to the effect that Wearlier the Directorxrate

" Ministry of Ihformation and Broadcastingi, No question
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by the Seleétion Committee will alone be absorbed
oﬁ regula: basis by the Government and.the rest
would beéome surplqs t§ the fequiremeht of the
Govermment and would-revert back to NFDC {vide
Annexure P=2, page 21 of the pabér book) . it may
bé mentioned.that the aforesaid Office Memorandum |
was in line with"the Directorate of Film Festivals

4 : o o~
(Group *C* and Group 'D! posts)'Bec;uitment QuleS.

A

1988 which was notified on 21,3,1989 (vide -

Anneuxre R=9 to the sub rejoinder of the respondents,

i pages 136 to 138 of the paper book). This has not been
*"challenged in the present proceedings., '

11,  Instead of exercising an option as directed

- in the Office Memorandum dated 6.4.1989, mentioned

above, the applicant wrote to the Deputy Director

(Administration), Directorate of Film Festivals on

of Fiim Festivals has‘been a ?onstitueﬁtzof National
Film Development ¢orporation but now-upon transfer,
it is wholly illogicel to ask for fresh option
bécause we have already becoﬁe a part and parcel
of the strength of Directorate of Film Festivals,

_ ~ e B
arises either to repatriate iwe to Ngtional Film

Development Corporation or to forfeit my earlier

period of service eversince the original date of
appointment.ssssesess As such I express my willingness

to continue to serve under the Govermment of India,

Ministry of Information and Broadcasting and also

O~
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place on record-thét my conditions of service should
not be chenged to my detriment because such a course
of action wouid be contrary to law"({vide Anhexure Pe3,
pages 24--25 of the paper book).
12, The Direcforate of Film Festivals, Ministry of
Information and Broadﬁasting issued an ordgr on
31+5,1989 whereby the persons mentioned therein were
appointed as Group 'C* and Group ’D‘ employeés in the
said Directorate who had been found suiteble by the
duly constituted Selectién Committee for absorption
in Gove;nment servide in the various posts mentioned
therein, fhg name of the applicant does not figure
in the said list (vide Annexure P-4, pages 26 to 28
of the‘paper book), |
L3¢ On 3lm5.l989,_the Directorate éf Film Festivals,
Ministry—of Infbrmation and Broadcasting passed the
following ordef_whereby 4 émbloyees of the NFIC who were
not found suitable for absorption in Govermment service
were treated as surplus to the requirement. of the Govty
and repatriated to NFDC:-

n ORDER

Consecuent upon not being found suitable for
absorption into Govt. service by the Screening
Committee duly constitutea in terms of Para 3
of the Min, of Information and Broadcasting's
letter No.301/18/87=F(F)/F(PSU)dated 30.6.1988,
the services of the/fPllowing Group 'C' employees
who have rendered Surplus to the requirement of
the Govt., are repatriated to National Film
Development Corporation, Discovery of India
Building, Nehru Centra, iorli, Bombay-18

O"\./



-9 -

with effect from afterncon of 3lst May,
1989 for further orders;. :

1. Smte. Chhanda Seal, Steno.

-2,  Shri Bhim Singh, L.D.G.

3. Shri Kamesh Kumar, LOG{under suspension)

4s  Sh, Mohan Lal, Despatch Rider (under
suspension)®,

{vide Annexure P=-l, page 20 of the pager
bock)

14, - It is the aforesaid order dated 31.5.1989, which -

has been called in queéﬁion in the present apblicatibn,
15, We have carefully gone threugh the records of the
case énd héve heard the rival contentions, The factual
position which emerges from the above discussion is
quite clear., Frior to 1.7.198l, the Directorate of
Film Festivals formed part and parcel of the Ministry
of i&B. From 1.7.,1981 to 30,6.1988 the work pertaining
to the Qirectorate ofAFilﬁ'Féstivals ..baﬁe under the
contro; of NFDCie Again from 1.7.1988 to the present -
date, it has become an attached office of the 'Ministry
of I&B.
16. The applicant began his‘career as a daily wages
messenger when the Diregtorate of Film Festivals
a O : :

formed/part of the Ministry of I&B. He was not,

| however, appointed oﬁ any regular post in the Ministry

lof B and'continued'fo be a daily wages méssenger
when wo;k relating to the Directoréte of Film
Festivals was transferred to NFIG and continued to
be with'the NFDZ from l.7.l981’to>30.6.l988. It was -
during the period when the ﬁirgctorate of Film

-

Festivals was one of the constituent units of the

O~— =
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NEIC that.the applicant was appointed as Daftry

and thereafter as LIC by the-NFDS. Ay the time,

when the Directoraté éf Film Festivals be came_

part of the Ministry of I&B with effect from
1.7.1988, the status of the applicant continued

to be that of anfemplo?ee of ﬁPDC.Aﬁ the Screening
Committee did not find the applicant suitable foi
absorption in the Govermment service, he has heen
rendered surplus to the requiremént of the Govt.

and hss been repatriated to the NFDZ. In our opinion,

as the applicant was not'appointed to any regular

post in the Directorate of Film Festivals before

it became a}éonstituéﬁt unii of NFDZ in July, 198J,
he has no legal righﬁ to ﬁontend tﬁat he cannot be
repatriated to the NFDC where he had been appointed
as Daftry and thereafter promoted as LDC by the NFDC,
We éiso do not see any illegality of impropriety~iﬁ

the Office Memorandum issued by theé Directorate of

-Film Festivals, Ministry of Information and Broadcasting

on 6.4.1989 whereby the employees were asked to
exercise their option to be absorbed in Govermment
service.subjecﬁ t0 being f&und suitéb;e for the same
by the Screening -Coomittee, failing which, they would
stand reverted~back'to NFDG » .In fact and in law, the
applicant who has not béen found suitable qu
absorption into Government service by the Screening

Committee has no right to continue in the Directorate

O"\/-
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of Film Festivals, which has become a Government
Department wﬁth effect from 1,7,1988 and his
repatriation to NFDC cannot be called in question
on legal.or Eonstitutional groundg.

17, AS already pointed out, tﬁeaapplicant'was

placed under suspension on 31,1,1989 by the Directorate
of Film Festivals when that Directorate had already
become @ part of the Ministry of I&B.

18,  On 20.2.1989, the Directorate of Film Festivals,

\

Ministry of I&B issued a‘Memorandum proposing to hold
ah enquiry against the applicant under Rule 14 of the
'oas(ccA) Rules, 1965, The Articles of Charge against
him are as unders- |

"Statement of articles of charge framed
against Shri Kaemesh Kumer, L,D,C., Dte. |
of Film Festivals, New Delhi,

Article I

That the said Shri Kamesh Kumar, while
officiating as LDC in the Directorate of Film
Festivals, New Delhi has entered into or contracted
a marriage with a person having a spouse living,

That the said Shri Kemesh Kumar by his above act
contravened the provisions of the Rule 21 (1) of the
Central Civil Services {Conduct) Rules, 1964,

) Article II
That the said Shri Kamesh Kumar has fabricated 2

document by furnishing a false affidavit dated 2,12,85

before the S.D.M., Tis Hazari, Delhi on 3,12.85 for
using it to his advantage for entering into second
marriage, , .

That the said Shri Kaemesh Kumar by his above act
has acted in 2 manner unbecoming of a Govt. servant
the Central Civil Services {Conduct) Rules, 1964,

O~_—

thereby contravened the provisions of Rule 3(1l){iii) of




Article III

. That the said Shri Kamesh Kumar, while
working as LDC in the Dte. of Film Festivals
during April, 1988 to June, 1988 has not
furnished the requisite information asked
by office from him vide office memo, No.38/1/

-.88=FFD dated 13,4,1988 and subsequent
I‘eminders dated 19+4,1988 and 27‘601988@

That the said Shri Kamesh Kumar by his above
act has exhibited in-subordinstion and thereby
contravened the provisions of Rule 3(1)(iii) -

-of C,C,S.{Conduct) Rules 1964 for not
complying the instructions issued by the
officety,

(vide Annexure-IV to the reply of the
respondents to MP 694/90, page 202 of the
paper book}) - ‘

19. BYK&{£5£- dated 17.3.1989, the appllcant/{‘_-ﬁ, T

o= .
/7 the Directorate of Film Festivals, Ministry of

I&B to the effect that the allegations contained in

the Memorandum dated 20.2,1989 are denied. He sought

 for extention of time to submit his representation.

on 15,5.1989, he again wrote to the Directorate of
Film Festivaels denying the allegations made in the
charge-sheet. This was without prejudice to his

contention that ﬁhe|provision5'of the CGS{Conduct)

’Rules,'l964 cannot be applied in his case because

he was taken in service with NFDC with effect from
2,5.1983 which has been a Department of the Directorate
of Film Festivals{vide pages 129 to 130 of'the péper
book ) . - | '

20, The applicant was repatriated to NFIC with effect
from 16,1989, On 8.6.,1989, the NFIG issued an order
stating that while on deputation with the Ministry of
I1&B, the applicant was éuSpended, pehding departmenta;

enquiry against him. The order further states that as




>

he has been repatriated to NFIC with effect from L;5,1989,

o 13 -

his Headquarters on suspension 1s, transferred. from Deltii- to

Head Office at Bombay for the purpose of completing

“further process of diSCiplinary'éction pending against

him {vide Amnexure R=8 to the sub'rejoinder on behalf

of the respondents, page 135 of the paper book) .
o~

21, On 9,6,198¢, the Directorate of Film Festivals,

Govermment of India, forwarded to NFDG the personal file
including the file pertaining to the disciplinary
cdse in respect of the applicant for further necessary

action (vide Annexure R=7 1o sub rejoinder;affidavit

- filed on behalf of the respondents, page 133 of fhe

paper book}:,

22, - The learned counsel of the app%icant cohfended
that if the stand of the respondénts is thet the.
applicant is an emplofee of the NFIC and not of the
Government, he‘could'hot have beeﬁ”placed under
sﬁspénsion by invoking the power under Rule 10{1)

of the CCS{CCA) Rules, We do not wish to express

any opinion one way or the other ahout the ° legality
or'otherwise of the,i@pugned_order of suspension. dated
31.1.1989 'as the applicant has been repatriated to
NFIG and the Directorate of Film Festivals has
forwarded the relevant file relating to the disciplinary

case of the applicant to NFIG. 1IN case the applicant

is aggrieved by the order of suspension or the

disciplinary proceedings which are continuing against

On_—
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him, he will have to challenge the same in separate
proceedings.before the'éppropriate forum,

23 .Even though thé applicant has‘been repatriated-
to NFD:_with effeqt from 1,6,1989, by virtue of the
stay order passed by this Tribunal oﬁ 274641989, hé

J%L.uA'Qn”“ &
conulnued to( %ﬁ v= < the Directorate of

Film Pestivals, Govermment of India, The stdy order
- passed by the Tribunal wads, however, vacated on
10.11.1989. 1In the interest of justice and equity,

we direct that the Directorate of Film Festivals

should pay to the épplicant the subsistence allowance

during the period from 31¥1,1989 to 10.11.1989, The
;ubsistence allowance for the'period thereafter, will
have to be given by NFDZ to which office the applicant
has been repatriatedWitﬁ effect from 1,6,1989,

24, The l;arned counsel of the applicant ‘stated that
the ﬁirectorate of Film Pestivals ié located at 4th Floér,

Lokfﬂdyak Bnawan, Knan Market New Delhi, where the

applicant has worked throughott his career from 27.11,1980

the date-of his initial appointment as daily wages

Messenger, We have already observed that NFICG is

(&= having @ regional office et Delhi, It is for

PR

Pl

the NFIC to consider whether or not the applicant may

be accommeodated at their regional office in Delhi.
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NFOG being a Goverrment of India enterprise is not
amenable to the jurisdictioﬁ of this Tribunal in the‘
absence of & notification issued under Section 14(2)

of the'Adﬁinistrative Tribunels Act, 1985, Though

NFDZ has been impleacded as respondent No,3 in the
present proceedings before us, they did not enter
appearance or file a counter-affidavit,.

25, In the conspectus of the facts and circumstances
of the case, we see né merit in the present application
and the same is dismissed‘ All the MPs mentibned above

also have been disposed of accordingly.

There will be no order as +o costse

(‘\
G%xmv~“xﬁb,
. ‘m 0
(D.K. CHAKSAVORTY) (P.K. KARTHA)
MEMBER (4) tof9/490 VICE CHAIRMAN(J)




