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The Hon’ble Mr. B .C. Mathur, Vice-Chairman (a)

Y
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' NEW DELHI ,

0.A. No. 1224/89, 198
T.A. No.

DATE OF DECISION_ 22 -8.1989,

Shri Naresh Kumar Malik Applicant (s)

Shri P.P. Khurana Advocate for the Applicant (s)
Versus ’
(1) Union of India throudh the Respondent (s)
Secret.:ary, Min. of works, Housing (now Urban Development) .
(2) St];'lperlntendir_zg Engineer, Co-ordnation
Electrical Divn., CPWD IP
(3) EXeecutive E !ni ! (=) HDBQ hi,aivianAdvocate for the Respondent (s)

[
Asphalt Plants pivn., CPWD, IP Bhavan,N. Delhi.

CORAM (4) Superintending Engineer, Central Stores Cirele,

CPWD, Netaji Nacar, New Delhi.

Shri P.H. Ramchandani, Sr. Standing Counsel, for respondents.

4 The Hon’ble Mr.

Whether Reporters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?

To be circulated to all Benches of the Tribunal ?

JUDGEMENT

This is an application under Section 19 of the

Administrative Tribunals Act, 1985, filed by Shri Naresh

Kumar Malik, Junior Engineer (Electrical), C.P.W.D., at

present working in the Hot Mix Plant Division, C.P.W Do,
I.P. Bhavan, New Dethi, against the impugned order of

transfer dated 14.6.1989, posting him at Ludhiana.

42. The brief facts of the case, as stated int he

el

application, are that the a pplicant joined the C.PW .D.

as Junior Engineer (Electrical) em. 25.7.1974 and has been

working in the Hot Mix Plant Division from 13.1.1984,
under the control of the Executive Engineer (Electrical),

Hot Mix Division (respondent No. 3). The Superintending Engineer




(Co-r dination), CPWD (respondent No. 2), who deals
with the transfers of Junior Engineers, had transferred
the'applicant’from the Hot Mix ﬁlant, New Delhi, to
the President’s Estate, New Delhi, and g the applicant
had made a representation and the transfer order was
cancelled. The applicant is .. basically a Mechanical

Engineer and wes working in a Division which was suitable

. for Mechanical Engineers, namely, Hot Mix Asphalt Plants

Division. There are a number of Junior Engineers, much

senior to'the applicant, working in various Divisions and

transferring him to a post on which he has no expertise,
cannot be in public inﬁerest. The Assistant Executive
Engineer recomrended his case on 21.1.1989 stating thet
the sudden transfer of the applicant will hamper the
important Government works. Thé Executive Engineer,
thereafter, wrote to the Superintending Engineer
(respondent No, 4) reéommending the applicant's retention
under him in the interest of work. In April,,1989,

respondent No. 2 issued general orders of transfer in

respect of 76 Junior Engineers (Electrical), but these

weré not circulated to the Divisions'and no transfers
»nd postings took place in pursuance of the said orders
(Annexure A-4 to the application) and the applicant and
<;thers covers in the said order, were never re‘lieVed from
their postings and joined at the next places of postings.

on 14 .6 .1989, respondent No, 2 directed one shri Gurmeet

Singh, Junior Ehgineer (Electrical) to relieve the applicant

on the assumption that he had already been transferred
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‘to the Food Storage Division, Ludhiana, on the basis

of the orders dated 4;4 .1989. The applicant maintains
that the contentions and justifications raised by
respondent Nos. 3 and 4 against the eérlier order of
transfer of the applicant'from the Hot Mix Division, were
in existence and he was not, therefore, liable to be
transferred.. Making a forceful plea that frequent

transfers were disturbing the functioning & the Hot Mix

Division, resrvondent No. 3 informed respondent No., 4

that the applicant could not be relieved in the.intefest
of Government work. However, the_Superintending Engineer
(COO:ﬁinatigﬁ)f<EeSpon§§pt.qu 2) is insisting on his
Feiieﬁf ‘fheucgge.qf¥the applicant is thatnthere are

Tmany persons with loncer stay and much more senior

" to the applicant;>who are not being disturbed and he is

being singled out for discrimiﬁatory treatment, that the
transfer order in the mid session will disturb the whole
family, and that the applicant, being a diploma holder in

Mechanical Engineering, and being employed in a jdb

. involving expertise in Mechanical Engineering, woﬁld be

a mis-fit'én the Electrical side. He has also stated
that he has been allowed to undertake higher studies
in advanceicomputer course recently, which he has done
only for three montﬁs so far, whereas the-duration ?f
the course is two years.‘ The applicant has already

deposited hugé amount withthe Institute (I.C.S.), and. his

transfer will mean that the entire mone& would be wasted,
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3. The:respondents, in their reply, have stated
that the normal tenure of a Junior Engineer is about
four years, whereas the appiicént has been in Delhi

for 14 years., The orders of tramsfer isswed by
respondent No.vz are according to the seniority of stay
of the transferees, It has been clarified that there is
no difference between Mechanical ard Electrical Diploma
holders'in the C.P.W.D. They are recruited through the
same channel and a common seniority is maintained for
both Mechanical and Electrical Junior Engineers.

The applican£ was transferred alongwith others in
April, ;989 and these orders were duly circulated.
There is an endorsément at the bottom of the order
dated 4.4;1989, showing that this was circulated.to all
Executive‘Engineers concerned. Earlier, the applicant
was transferred within Delhi invoiving the work of
meéhanical type but the same was cancelled only on the
representation of the applicant. He has not been
singled out but as a large number of Junior Engineers
have since been relieved and others are iﬁ the process

of being relieved, it cannot be said that the applicant

"has been given discriminatory treatment. It has also

been stated that the permission granted to the
applicant for pursuing the advance computer course
does not mean that he will not be transferred when

exigencies of service so required.



4. ' The learned counslel for the applicant, Shri

P.P, Khurana, insisted that the respondents in their
counter have stated that the applicant was the sénior-most
Junior Engineer working in Delﬁi and.this is a false
statement as at l?ast} 10 perSOns; named in the rejoinder
filed by tre applicant, are senior to him in Delhi and

tﬁe transfer is, therefore, clearly arbitrary and mala fide.
The trerms fer of the applicant cannot be in public interest
although the transfer order says so, because as stated

by respondents 3 and 4, his rgtention in the Hot Mix
Division at Delhi would be in public interest. Besides,
no public interegt'can_?e servgd by shifting the apvlicant
tg a job of whéch ﬁeﬁhas no expertise. He said that

it is clearly pointed out by respondent No. 3 that the
circular dated 4.2.1989_transferring a number of_Junior
Enginéers was not received in their office and now,

the transfer will mean disturban;e of children's aducation
asat this stage, it is not possible to get admission in

schools at Ludhiana.

S, Shri P.H. Ramchandani; Sr. Central Government
Standing Counsel, said that it %hould be appreciated

that there is not one but at'least three trars fer

lists issued on 4.4.1989, 12.5.1989 and 9.8.1989.

In fact, Government have taken’a rolicy decision that those
Junior Enginegrs who have been continuocusly serving in
pelhi for more than 10 years should be posted out. It may

be true that the applicant may not be the senior-most Junior

Engineer in Delhi but he is among the senior-most Junior



of Deihi; wili be jeopardised.' He also said that since

Enginexs who have been in Delhi for more than 10

years.. The Superintending‘éngineér (Co-ordination) is
getting lists of such persons from various Divisionsand
tﬁ§§e who have been in Delhi for more than 10 years and
have ndt yvet been transferred, would also be éhifted very
soon. He said that if vthe transfér of the applicant is
stayed on the gréﬁnd that there are m@re senior people
than him at pelhi, a large nunber of Junior Engineers
who have put more than 10 years; service in Delhi but
are junior té the'applicant; will also resistjtheir
transfer and the ‘Ipolicy of the Governx‘fent' ..tha'l; persons

who have done 10 years‘in Delhi, should be moved out -

a very large number of Junior Engineers are involved,

the Govérnment;'in its Officé Memorandum datéa 12.7.1989,
héve'constituted a *Hard Case5 Committee whers the cases
involving great hard-ship would be considered, This
cormmittee haé alreédy re jected representations(of 25 Junior
Engineers, after consideration, but the applicant has not

made any representation to the 'Hard Case' Cormittee and

come-toi:he Tribunal.' shri Ramchandani emphasised that

the court may not interfere with the policy decision

of the Government that persons who have overstayed in
pelhi should be moved out, otherwise this will create a
lot of administrative problems, He cited two cases

of the Supfeme court to baqk his pl=a that transfer is an
jncident of service and unless it is clearly arbitrary,

it should not be interfered with by courts. 1In the



Enginexs who have been in Delhi for more t han 10
years.l The SuperintendingiEngineéri(Co—ordination) is -
getting lists of such persons from ?arious Divisionsand
th&ge who have been in Delhi for more than 10 years and
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soon. He saidthat if the transfér of the applicant is
stéyed on the gr@ﬁnd that there are mﬁre senior people
than him at pelhi, a large nﬁmber of Junior Engineers
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who have done 10 yvears in Delhi, should be moved out

yof Deihi; wili be jeopardised.' He also said that since

a very large number of Junior Engineers are involved,

the Govérnment;'in its Officé Memorandum dateé 12.7.1989;
have‘constituted a 'Hard Case; Committeé where the cases
involviné great hard-ship would be coﬁsidered. This
committee haé already rejected representations{of 25 Junior
Engineers, after consideration, but the applicant has not
made any,represehtation tq the 'Hard Case' Cormittee and

come‘toi:he Tribunal.v shri Ramchandani emphasised that

‘the'court may no£ interfere with the policy decision

of the Government that‘pe;sons who have overstayed in
Delhi should be moved out; otherwise this will create a
lot of administrative problems, He cited two caseé

of the Supfeme court to bagk his plesa that transfer is an
incident of service and unless it is clearly arbitrary,

it should not be interfered with by courts. In the
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case ofUnion of India & Ors, Vs, H.,N. Kirtania,

- Judgments Today 1989 (3) SC 132, the Supreme Court
has held that Central Governmént employees working on
b e transferable posts, are liable to be fransferrea
from one place to the 6ther in the countr;g and such
transfers should not be interfered with unlessthere
are strong and pressing grounds rendefingi:he tranéfer
order illegal. The Supreme Court has held that such an
officer has no lsgal right to insist for his posting
at any particulér placebdf this choiée. Transfer of a ‘
public sérVantvmade'pn administrative grounds or in
| _. public interest should not be inteffered with unless
| ' there are strong and pressinq grounds rgnderingfhe
trans fer order illégal on the grounds of wviolation of

‘statutory rules or on ground of mala fides. Shri , |

Ramchandani said that in this case, there is no mala fide ‘
as the Superintending Engineer is only following the
Government policy of transferring Junior Engineers who l

_have been in Delhi for more than 10jars. - In another S

case of Gujarat:Eléctriciﬁy,Bbard and another Vs, 7» ‘ ‘
Atma Ram Sungomal Poshani - Judgwents Today 1989 (3) ScC 20, ‘
the Supreme Court has held that transfer is an incident of
service and the transfereg cén; at best, mke a

2§§6Nf‘ representation againhst the transfer order for consideration l

by the appropriate authorities but he cannot refuse to

go on transfer.
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6. sﬁ:i P.P. Khurana} lzarned counsél,for the
apprlicant, took objection to Shri Raméhandani's arguing .
outside his pleadings.~—He said that in the written
counter filed by the respondents, it has been clearly
sta;ed-that the applicant ié the senior-most Junior
Engineer in Delhi, which is inéorrect and nowhere, it
h&s been mentioneduthat_there has been a change in
policy sayinQ that persons over 10 yeérs stay in Delhi
would be moved out. He also said-that in the office

of the appli&ant itself, . there is a more senior Junior
Engineer who has not been transferred so far and, aé such,

the present transfer of the applicant is clearly arbitrary

or without any rationale,

He said that the applicant,
who is a handicanped person 2nd who ‘has joined the

computer course, should be allowed to continue in

Delhi, if . not for long, at least till April or May, 1990
so that he is not disturbed in his children's education,
médical treatment and pursue the computer course, at

least for some time.

Te I have gone through the pl=zadings and the
arguments on both sides, While it is true that, in the
counter, it has been mentioned that the applicant is the
senior-most Juni§r Engineér iﬁ pelhi, it is also a fact
that he has been.in Delhi for 14 years continuously and
 cannot claim to remain in Delhi for any lenath of time.
If the transfer is made in public interest, as stated by

the Sr; Standing Couns=1 for the respondents, it will

be very difficult to interfere with thedame, especilally
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when a very large number of Juniosr Engineers have been
transferrad in pursuance of a policy decision taken by
the Government, In the circumstances, the transfer

order cannot be interfered with and has to be rejected.

8. ’ In view of the statement made by the learned

sr, S+tanding Counsel forAthe respondents, that a fHard Case'
Committee has been constitutéd to go intothe hardships
jnvolved in the large scale transfers of Junior-Engineers,
the applicant may make a representation bafore this
Committee but it will be for the competent authorities

to take a decision in such matters. I will leave this

matter to theathorities to decide.

9. The application is disposed of accordingly.

Parties to bear their own costs.

o Ad. E£EF

(B.Co Mathur)
Vice=Chairman.




