CENTRAL ADMINISTRATIVE TRIBUNAL
Principal Bgnph, New Delhi.

0.4, Ne.11/1989

New Delhi, This the 8h< Day ef March 19594

Hen'ble Shri C.J. Rey, Member(J)

Hen'ble Shri- PeT.Thiruvuengadam, Member{A)

Shri Mahssh Kumar Saluja, son of
_ Shrm @,D. S2luja, working as  _
"Lower" Division Clerk in the office of
Director (Medical) Delfn, o ~
©.8.1I. Scheme, Hospital Complex,

Bagai Dar@pur".- . : . L
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By Advacate Shri K-E-" Dhare
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l;i‘a Admlmstrativn Officer,
DlI‘be‘torc':l+° (Medical) Delhi,

.S.TI. Schem, Hospltal Compl x,"
Basai Darapur, _
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2. Dirsctor (Medical) Delni,
E S.I. Schere,
E,S.I. Heosnital Complux,
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W ELH.110 015
3. Director-(eneral, ,
 E,8.I. Corporation, I - .
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. 4, Chairmen, Stending Committee,
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Shri AnanﬂﬁKumar Sharma
Shri Sukhvir Singh Y

Shri Rohi tash Singh
Sh. Rajeshwar Minj
Shri Magan Singh
Shri Ran Kumar

Sh. Karan Singh

‘s. Asha Rani

She 8,C. Upadnyaya
Sh. Sumeri Ram

Sh. Damodar P3, Sharma
Sh. Rjin er Xumar
Smt. Sunit2 Sachar
Smte ¥ishi Anang

Sh. Babu Singh

Sh. Satish Xumar
Km.Vidbya

Sh, Sumesh Kumar
Mukhi tar Singh

Sh. Raghutir Singh

—,§h'~;2l-Kishﬂnmibardwajm...---m -

Sh, Jagiigh Singh
Smt. Sharca soni

Sh. Yog Raj

Sh. Aghok Xumar Gup ta

By Advocats Shri G. R, Nayyar
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Hen'ble Shri P,T, Thiruvengadam, Member (A)

1. .Tha applicant j-inéd ssrvice in March 1975 at Jaipur
’(Jaipmm Regiecn) and had been werking as iDC(Lewer Divisien
Clérk). He applied fer transfer ts Delhi some time in ;
1979.and was transferred - te the oFFics'if Directsr(Nedical);
Deihi, EéI Schéme where he jeined en 1,9.1977, Tha‘: | ;
appliéant had accepted the terms and cenditisens relating '
te t#ans?;r of empleyees frem sne regien ts\aq-ther at his
sun requaét,» The senierity list was issued vige memnrandum?
iated: 20/25 April 1979 bringing sut the ssniserity 1§f¢ of ;
l-uer4diyiaisn dlefks of Directsr(Medical) ESI Scheme Delhi;
as en 31.1,1978., In this senierity list the applicant uaa;

sheuwn éga%nst éerial Ne.167 and was immediately‘placed‘aboug
ene Shri Anand‘Pfakash Sharmaiat serial No.168. |
2.~ Anasther senierity list ués issued vide memoerandum
‘ated 17.12.83 bringing eut the senierity ef leuer divisien
clarkaﬁ in the same effice as -n.30.11.B§. In this I
,s?niirity list the applicant figures at ssrial Ne,138 "
~and Shri Anand Prakash Shafma'uhc gigufad ene pesitien.
l;uer te the applicant in the ea:li;r senierity ligt
new figured at seriél-No;112. It is the case of the
appliéant that nat enly shri‘A. P. Sharma but 25 ethers
uh, uerq éarlier sh-uqugnior te him have nesu béen shesuwn
senisr te him in»thg senicrifyllist és on:30m11;83. The_
applicant in this OA has mentiened that he filed a
Areprstntatisn.against the senierity list oF.20.10.87
te which a'reply_gas given en 13.1;88(Annexurc -2)
which reads as under:-

"Reference his representatisn Wated 20.10.87 en

the subject neted abeve addressed te Directer
General, ESI Cerperatien, Ketla Read, New Delhi,

Shri Mahesh Kumar Saduja, LDC is infermed that

his aferesaie representatien has been threughly
examined at Hgrs effice, but the decisien remains
same as already cemmunicatien te him viee this
ef fice Meme, ef even number dated 31,8,1987 and
12.10.1987. '

Shri Saluja, LDC is alse infermed that singe
_the seplnrity list was Finélised as leng bacgk
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as in 1983, there is pe justificatien en his part
te send @ repressntatien at such a late stage.

3. This OA has been filed with the prayer te quash the
respondents memsrandum DMA-24/14/1-86-Estt,I(M) 329
sated 13.1,1988 and for a dirsctien te the respensdents
te include the name of the applicant at Berial Neo112
ef the senicrity list as en 30.11.1983, The epplicant
has alse ppayedlﬂmr censequeﬁtial benefits Qi; ¢ vig,
Anand Prakash Sharma. |
4, Buring the arguments, the learned ceunsel fer the
applicant advanced the fellewing greundss-
(a)  The applicant came ts kneu sbeut the redised
senierity list enly in the year 1987 and hence he
ey o
ceuld net represent earlisr.!;ﬁﬁs repregentatien
dated 28.8.87 sﬁcyld be trégied ag final erder,
(b) Ne shoew cause netice was served sn him
befere the senierity was changed aduersely;
(c) The learneeé ceunsel for the applicant relied
-H 4, number of citatiens. He stressed that sheuw
cause notice has te be given befare €isturbing
the senierity,
5. The learned counsel fer the respendents raisas
préliminary sbjectiens regarding limitetieng. It is
centented that the applicant hae given & number ef
.reprasenta timﬁf) %ﬁg First ene on 20,8,87 Fﬁlleuéd
By 5.10.87, 20.10.87 and ons mere en-22.3,1968. Tl
Firét representation datad 2Q.8.87'uasLdiSpused af by
a memaréndum datei 31.8.87 which reads as unders- |
" Reference his representatisn dated 20,8.87 thrsugh
IMO Incharge, ESI Dispy. C.C. Celany endersement Ne,

2é20)/87-CCC-578 dated 20,.8.86 en the subject nouted
abeve, ' '

’Shr; Mahesh Kumar Saluja, LOC is informed that his
genlcr;ty has been fixed in accerdance with thae
instructiens and the senlerity list issued vide

this office mems Ne.24/15/82-Estt. ] dated 17.12.83
is in erder.”

6. In view ef this the final ereder should be-deemed te
have been passed sn 31.8,87 iteslf, Hﬁmdvnr, memarandum

-
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" issued ®n 13.1.88 is merely a repredacutien ef the earlier

memesrandum of %1.8,87 and €ees net shew any further

re-censideratien mt/applicatimn of mind. Accerdingly as

per the respendents the OA uhich has Eeen filed an-12,12,.88

sheuld be deemed te be time barre€ and sheuld nmt‘be

éntertaincd.

7. It is alse pminted'adgvﬁz/the memgrasun dated 17.12.83
& Ay

where the senierity list (revised) was circulateﬁ) fhs

fellewing preyisicns were incerperated:

\

"The particulars in respect of the empleyees af his/her
unit may please be get checked up and errers/emissiens
against any ef the celumn may pleases be intimated

te this effice urgently.

Errers/ekjectiens, if any, pesintes eut by the
individuals cencerned may please be sent te this

effice within ene month ef the date of issue af

this memerandum i.e. 19.1.1984, the latest, whereafter
ne Tepresentatien will be entertained/considered and
the senierity list will be treated as final.

The .centents of this memerandum may pleazse he
breught tes the netice of all ¢sncerned., "

Cepy sf this msmerandum was ferwarded ferT circuiatien
ol Comwmcy . : ‘
amengst e%tz;s staff te varieus sections as per the
endgrsement made in the memerandum., The learned ceaunsel
fer the resbsndentsargued that tb2 eppertunity was
available ts the applicéﬁt,tn raige his objectiensif
any againét the sanimrity’list enclased te the memerandum
ef 17.12.83, The applicant had kept quiet for almsst
Feur years and anly fer the first time made £>reprcsentati§ﬁs

in 1987. In nené sf these representatiens as wall as in

thu DA he had raised the issue that he had ceme tes knouw

#f the sspisrity list circulated in 1983 fer this first

time in 1987, Reliance was placed sn Supreme cgourt

sréers in SLR 1993(66) Page 13 in 3B Degra Vs State ef

Himachal Pradesh and athers Cd 2016/87 decided on 24-9-1992,

Thévrelevant pertion reads as unders -
If the emplayee cencernes dis not file his representatien
within the peried prescribed after the date ef the
publicatian sf the previsienal gradatien list, then his
representatien should have been rejected esutfight. It

ig errenecus to centand that the employee concerned
sheuld have waited fer filing his represantatien

«s 6=
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of ebjectisn untill the final gradatisn list was
published. Therefere, ths representaticn filed

by the respondent leng after the expirysef the

time menticned in the Gazetts publishing the
previsional grasatisn list was rejecied as belated.

. v l"}u\ '\9"“"' c’%
8. In view ef the Hen®*ble Supreme Leurt Orders belated
. A

representatisns against previsicnal gradatisn list ana

the previsisn made in the memerandum ef 17.12.1983 calling-
. . Cenlen )‘r‘ot—7

for ebjectisns if any frem the emplnyeeéjlﬁ.the agsumptivn

regarding shew cause netice not having been giﬁen to the

applicant can net be sustained,

9. Witheut prugudicé te this, we went tinte the merits

of the case. The respendesnts have filed additiocnal
affidavit Bringing sut the reassns as ts hew 26 employees
ghﬁ;uegeréarlignﬁqhomn junier tm applicant in the

sanilfity list as ®n 31.1.78 were shown senier te the
applicant in ths later senierity list as en 30.11.83.

It has been brought eut that tée recruitment tas the

pest ef lsﬁer divisien clerk is maede 75 per cent by

direct fecuirtment threugh epen cempetitien test(categary 1)
and 25 per cent threugh qualifying clesed cbmpetiiive test.
cenfined te Class 1V emplmyées(tategury 11} and°seniority>
accorded with reference taz the pesitien of the merit lists'.
€rawn on the basis of cempetitive examinatisng The
applicant has jeined as LDC iﬁ Rajesthan and fequested‘

fer transfer to Delhi which was accepted subject te the
cendition that the applicant shall rank junisr in the
senisrity list ef LOCs to.all efficals in-thisseasne:sn
that dats sn which he jeined the new regisn. Th a

applicant jesined the Delhi regisn en 1.9.1977. The

learnes c eunssl fer the respendent menticned acress the

‘bar that all the direct recruits ameng the 26 candidétes

whe had been shewn seniser te the applicant in the revised
list wers selectes frem the same spen campetitive test.
They are all inter-pelatead aleng with the premoctees

by applyting the retgq-quote principle i.s. after EVETY

3 canjidates ef categeru 1, sne candidate &f categery I
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had te be pasitioned.c, Cyslisly, this distrisutisn ef
3 te 1 betyeen direct recnult\and "premetess had ts ke
contlnucd and in the precsss the inter-se senierity
amsnglﬁhe candidates in each greup had te Bs alse
maintained, Shfi Ashek Kumar quté whe is nsw sheun
as at.Sexial Ne.137 in . the senisrity list in 1983 is
a premeteds emplwyée whoe got premeted en 29.5.77 and
had te be sfatfaned necessarily abeve &t Serial N».138
i.e. abeve the applicant whe had jeined Delhi an
tranéfer-an 1;9.77. Sehe sther candidates'shoun,seniwr
te Shri AK Gupta had te be given g‘lace~as per the
retdrqumtqlprinciple and the inter-se senierity in |
the twe categnrieik Uvis had te be maintained ;rnaspgctivé
ef the actual date &f jeining ef. seme ef the senier
candidates being later te thé date ef jeining te
Shri AK Gupta. The sanlmrlty list in 1983 had te be
revised lncmrpnratlng the rctq-quutq principles and in :
the esarlier senlerlty list uhleh Wwas ;é;:ggéd these | f
principles were net fellewed, Heouwusver, while revlslng

the senierity list app.rtunity was Given te all the

candidates te raise ebjectiens if any;

il

8. We de not ses any fleu in the argument advanced

Ry the learned ceunsel for the respencents. The appllcant

was nnly relying en the cendltlun of 1nter-reglcnal

A
’ transfer that wm transfarclnon Lequest ueule rank Jgnlcr

v hose mﬂyQAo( werling o
whese *:i. d.aag the date Uhlch he J.lnS. e note

that the applicant had kean placed belew Shri AK Gupta
in the revised senierity list and it is net sisputes that
Shri AK Gupta a premeted candidate had been premeted even
before the applicant get transfsrred to Delhi regien.
The reasens feor seme -ther_candidates béing shewn as
seniog te Shri AK Gup&a in vieu of the reta-quate

L

principles can net be huli/aaniptzguéas.KQnULCL&M@G$4 'f
d__ i
0008/-



= -
9. In the Circumstances, this OA is dismissed sn groeuns

of limitatien as well as en merits. No cests.

"‘Y ’J) T . X
fo T RS
' %/%)%u
(P.T. THIRUVENGADAM) (C.J2.ROY)

Member (A) Member (J)

LCP



