IN THE CENIRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

Regn.No. QA 1202/1989 Date of decision:04.03,52.
Shri M,N, Mathur | ..;ﬁpplicant
VS,
‘Union of India through the « s o€ spondents

Secretary, Ministry of Home
Affairs & QOthers

For the Applicant +seShri R.Ke Kamal,
: Counsel
For the Respondents ' eeeShri M.L, Verma,
: Counsel
CORAM:

THE HON'BLE MR. P.K. KARTHA, VICE GHAIENMAN(J)
THE HON'BLE MR. B.N, DHOUNDIYAL, ADMINISTRATIVE MEMEER

1l Whether Reporters of local papers may be allowed to
see the Judgment?7¢4 ‘
2. . To be referred to'&be Reporters or not? WV
JUZGME NI

(of the Bench delivered by Hon'bla Shri P
Kartha, Vice Chairman(J)¥

The applicant is aggrieved by his non-appointment
to Junior Administrative Grade of the Delhi and Andaﬁad
and Nicobar Islands Civil Service (DANICS, for short).
QA 1006 of 1989 filed by Shri P.C. Misra and QA lOSé of
1989 filed by Mrs. Asha Nayar also reléte to the same
issue, As the facts of each case aie different, it is
not.proposed to deal with these cases in a common
judgment, though all these applications WEfe heard
together.
2e. At the outset, we may biiefly mention  the ~
relevant rules, Initially, rules were made called the

Delhi, Himachal Pradesh and Andeman, and Nicobar Islands
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o Rules
Civil Servicg, 1965, They were replaced by the rules

made in 1971 which were again amended in 1988 and
1989, The issue arising for consideration relates
to the intefpretation of.these rules.,
3, Under the 1971 Rules{ the service consisted
of_only two Grades, namely, Grade I(Selection Grade)
‘in the scaie of pay of %,1200450-1600‘and Grade II in
the scale of pay of 5 0 6501200, By the 1988 anmendment,
it w3s provided for one more grade, c2lled Junior
Administrativé Trade, above Grade I &nd the pay scdales
of the three Grades were as followss=

.anior Adminitrativo Grades=

Bs 4 3700~ 125-4700- 150=5000

. Grade I

%.3000—1QO»3500-125—4500

Grade~11

BS o 2000 = 60w 2300~E B=75=3 200w 100-3500
4., Prior to the amendment of tﬁe rules in 1988,
appointment to the Selectien Grade was to be;made iﬁ
b9n5ultation with the Union Public Service Commission
on the basisléf seniority subject to-fitness. After
the amendment, it'Qas provided that appointment to the
Junior Administrative Grade shall pe made by premotion
- on selection basis on the recomnendation of a Selection

Comnittee of which the Cheirman or a Member of the UPSC

will be the Chaiman. An offlcer with a minimum of five

years service Egifffde-l shéll be eligible for being
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considered for promotion to Junicr Adminiétratige

\ Grade, |

5. The schéddle to the rules Were amended in 1988
and 1989 wherein the posts included in the Junior
Admihistrative Grade héve been mentioned,

6.  The spplicant was appoirited to Grade-II of DANICS
and was promoted to Selection Grade with effect from
3.10.1983 by order déted 12,11.1984, He was posted as
Deputy Commissieﬁer? Sales Tax with effect from 6.9,1988.
Sy order dated 17.5.1989, appointments were made to the
Junior uAdministfative Gfade of DANECS. The spplicant
was not appointed to thé said Grade while two of his
juniors were so appointed, By order daied 11,5.1989,

the applicant was pested on depuﬁation basis to the DDA
as Joini Directer (Slum),

Te It éppears that the applicant was relieved from
the post of Depuﬁy Commissioner, Sales Tax, on 14.6.1989
and he reported for duty at the DDA but the authorities
of DDA‘did not accept him as they had no vacancy for himg}
He was directed by theqﬁDﬁ t0 repoxt back to the Delhi
Administration and accofdingly, he reéorted back on
15,6.,1989, On 16.6.,1989, the'riibunal péssed an interim
order directing fhﬁt it will be for the Delhi
Administration to see that the applicant'is given &

suitable posting, as far as possible, on & post
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equivalent to the post that he was occupying prior to his
being relieved, keeping in view his seniority in the
cadre. |

8% The post of Deputy Commissionéi(sales Tax) to which
the applicant was posied with effect ffom 6.9.1988 is
included in the schedule under the heading'Pasts in the
Junior -Administrative Grade"after the émendment of the
rules in 1988 and 1989, The applicant has contended that
he is'éutomatigaily entitled to placement in the Juniocr
Administrativé Grade, that it was not avcase of creation
of separate, posts but was one of upgra&ation and the
‘iﬁcumbents must, therefore, be deemed to have gone with
the posts. According to him, the amendments made in 1988
to the 1971 Eﬁles’are only prospecfive and till the’
amended Tules of 1988 came into force, all the.posts shown
in Schedule I to the amended Rules stood upgraded with

effect from 1986, the date of creation of Juniox

Administrative Grade, without any provision for promotion.
‘lAfter the upgrada£ion of the posts, the seniormnst_bfficers
in Grade I(Selection Grade) became entitled to the bepefit
of upgradation of their posts. The amendment made to.

Rule 31 being prospective, they have no application.ﬁo'
placement in Junior Administrative Grade to be made prior

to the said amentments,

x_—
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9. Reépondent No.l (Ministry of Home Affairs)
issued an Office Memorandum deted 10,3.1989 laying
down the procedure to be followed by the Departmental
Promotion Comnittee., The applicent has challenged its
validitY,aﬁd applicability to his cese. He apprehends
that by applying the procedure contained in the said
OM, he is sought to be remo#ed'from the post of
" | Deputy Commis;:,io'ner_gSales Tax), a post wk;ich has now
been upgraded in the cadre of Junior Administrative
Grade, According to him, this amounts to reduction to
a lower rank and grade,
10. The respondents have stated in their counter-
affidavit that the applicant has no right to cont.inue
to function on & particuler post_which has been identified
for inclusion in the JAG ofvthe service, that the
Selection Grade posts and JAG posts are different in as
® - much as the Selection Grade is personal to the officer
.whereas'the appointment to the JAG is functional, that
the posts in the JAG cafry higher responsibilities
and\the_éppointment to these posts is made oﬁt of the
office:s_who have been apprbved for empane lment as JﬁG

of ficers after fdllowing the proceduré laid down under

(ﬁ////\
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Rule Bl of the 1971 Rules, thet appointmént to JAG is
not on the basis of seniority but on the basis of
selection and that the applicent was considered
by thé Selection Comnittee along with other eligible
officers but he was not found fit for inclusion in the
panei prepared hy the Seiectioercmmittee-for appointmént
to JAGs The respondents have also contended that the
rules were amendgd for betterment of the conditions of
service of the members and’iq provide them beiter
promotional avemﬁes.
1l, We have gone through the records of the case
cerefully and have considered the rival comtentions.
We Have also considered the case law relied upon by both
sidés*, .
12.  The first question for consideration is whether
upgrada{iqn of a é&st per se amounts to promotion to a
‘. o higher poste |

13, A Full Bench of the Kerala High Court in N.G.
| - Prabhu Vs¢ Ghief Justice, Kerala, 1973(2) SIR 251 has held

g%m " that as a result of upgradation, persons continue to hold

* Decisions cited by the applicant:-

1073(3) SCC' 13 AIR 1970 Fat. 432; AIR 1976 SC 404;
AIR 1972 Pat 247; 1987(3) SCC 622; AIR 1983 SC €53
AIR 1988 SC 2068; AIR 1970 s€ 77

Decisions cited by the respondents:-

AIR 1953 SC 10; 1989(9) ATC 633; AIR 1967 SC 1989
AIR 1986 SC 737; AIH 199 3G 251,
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the seme posts but get'a higher scale of pay and that it

cénnot be called a promotion, The following observations

contained in Para 16 of the Judgment are pertinent:-

14,

a In other words, if the upgradation relates to
all the posts in a category m3turaily there is no
sensé in calling it a promotion of all the persons
in that category. That is because there is no
question of appointment from one post to another,
Farties continue to hold the same posts but get a
higher scale of pay., It may be that it is not all
the pests in a particular cetegory that are so
upgraded but only a pert of it., Normally, the
benefit of such upgradation would go to the
seniors in the category. They would automatically
get @ higher scale of pay. That is because though
their posts continue in the same category, & higher
scale of pay is fixed for those posts. It is
appropriate then to say thét the seniors have

been nominéted to the higher grade which hes been
s¢ created by upgradation, The phenomenon does not
differ from the case where all the posts are
upgraded, 2nd it appears to us that those who get
the higheygrade cannot be said to have been
‘promoted? because here again there is no

guestion of appointment from one post to another,
They continue to hold the same post, but becsuse
of seniority in the sam® post they are given a
higher scéle of pay®. .

The Allahebad Bench of the Tribunal in its
Nt (VeK, Sirothia Vse UeQols)

judgment dated 1.10.1986 in OA 384 of 1986/ hés held in

the case of upgradaiion of Railway Guards as follows:-

& The restructuring of posts was done to provide
relief in terms of promotional avenues, No .
additional posts were created. Some posts out of

- existing total were placed in higher grade to

provide these avenues to the staff who were

| stagnating. The placement of these posts cannot

be termed as creation of additional posts. There
were definite number of posts end the total
remained the same. The onrly differénce was that
some of these were in & higher grade, It was
deliberate exefcise of redistribution with the-
primery object of betterment of chance of
promotion @nd removal of stagnation®.

»  ypgradation of cadre by redistribution of posts
will lose its primary objective if it is taken on
generation of additional posts in the upgraded posts
which it rightly is not. There hastc be rationality
in the imgplementation of directions and X
instructions, The criterion has to be formulated
keeping the aims and safegusrds in view. The key
note thought behind the exercise should not be
lost sight ef. It is to improve prospects,

remove stagnation and provide avenues, The very
purpose is defeated if the end result is anything

elset, G\/I




15, In & case where 300 posts of Assistant Divisional

 Medical Officers.in the Central Railway were upgraded to

- those of District Medical Officers, the Jabalpur Bench of

this Tribunal in Ashok Kumar Shrivastave Vs, Uniocn of
India, 1987(4) ATC 385 has observed that-quradation of
ADNOSs to DMOs inyblves neither a selection nor a
promotions It 1s simply nomination or placing of some
seniors to the upgraded posts wiﬁh better pSy scale, oé
tﬁe basis of seniority subject to suitability. 1In the
circumstances of this case placing of these few seniors
to their:upgraded bosts with better bay scale does not
amount to anf tresh appoiﬁtment by promotiop and, moreover
these persons, so nominated to fhe higher grade, do not
leave béhind vacant their earlier posts,

16, A Full Bench of the Patna Higﬁ Court in Madan

Mohan Frasad & Others Vs. State of Bihar, AIR 1970 Pat.

432 has upheld the upgrading of the postis of Deputy

| Eegistrar; Patna High Court and the Secretary. Bihar

iegislative Assembly and the appointiment of the

i incumbents of those posts, This was also upheld by the
‘Sﬁpreme Court in State of Bihar Vs, Madan Mohan, AIR 1976
 SC 404,

17.  In Bishan Sarup Gupta Vs, Union of India, 1973

SCC (IRS) 1 at 14, which dealt with the seniority of

Ihcome Tax Officer, a Constitution Bench of tne'Supreme

Court upheld the uiifiging to Class I of 100 temporary
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posts of' Income Tax Officeis, Class II. The Supreme
Courﬁ observed that "dpgrading gf a poét involves the
transfer of @ post frpm the lower gréde to the.higher ,
grade and the promction of dne of the incumbents of tﬁat
post to thé up graded post®, |

18, In Qiew of the above, we d@re of the opinion thet
the applicaht who has been ho;ding the posts.which have
been included in the Junior Administrative Grade by the
1988 Rules must be deemed to have been appointéd to the
upgraded posts without requiring any fresh process of
selection to be undergone by him;

19. The matter may aiso be viewed from another angle,
The 1988 amendments providing for promotion to -the
Junior uAdministfative Grade from Grade I(Sélection
Grade)‘being'prospective, could only govern vécanclies
arising'after the coming into force of the 1988 Rules.,
In Y.V..Héngiah Vs. Je Sreenivasa@ Rao, AIR 1983 SC 852,
the Supremé Court hgid~tﬁat "ﬁhe vacancies which
occurrsd prior to the amended rules would be governed
by the old rules énd not by the amended rules®, To the
same effect is the decision of the Supreme Court in Pa'
Ganeshwar Rao VS. State of U.P,, AIR 1988 SC 2048.
.20.' Yet another aspect of the matter is thet the
vested rights and legitimate expectations of the
applicant éould not be taken away by retrospective

amendment of the Rules ana by providing for & fresh

selection to the upgraded post in the Junier
o~
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Administrative Gréde‘by édopting‘new criteria.

21. In PeDi Aggarwal Vs, State of UoPe, 1987 SCC(1eS)
310, the Supreme Gburt has held that though the Government
has powef under proviso to Article 309 to make rﬁies and |
to 2mend them giving retrospective effect, if the rules
purport to take aﬁay the vested rights énalare arbitrary
and nﬁtreasdnable, such retrospective amendments are
subject to judicial scrutiny if they have infringed
Artiéles 14 and 16 of the Constitution, The Supreme Court
followed its earlier’decision in T.Re Kopur Vs. Stéte of
Haryéna, 1986 Suppe SCC 584 at 595, wherein it was
observed as followss= | |

® It is equally well settled thdt any rule which
affects the right of a person to be considered for
promotion is a8 condition of service although mere
chances of promotion may not be, It may further
be stated that an authorily competent to lay down
qualifications for promotion is also competent

to change the qualifications, The rules defining
‘qualificdtions and suitability for promotion are
conditions of service and they can be changed-
retrospectively, This rule:.is, however, subject
to a well recognised principle that the benefits
acquired under the existing rules cannot be
taken awady by an amendment with retrospective
amendment that is to say, there is no power to
make such @ rule under the proviso to Article 309
which affects or impairs vested rights. Therefore,
unless it is specially provided in the rules, the
employees who are already promoted before the
amendment of the rules, cannot be reverted and
their promotion cannot be recalled. In other -
words, such rules laying down gualifications

for promotion made with retrospective effect must
necessarily satisfy the tests of Articles 14 énd
16 of the Constitution¥,

22, In P, Mahendran Vs. State of Karnataka, 199%0(12)

ATG 727(SG) , the Supreme Court has observed that ®the

 Rules which are prospective in nature cannot take away
or impair the right of candidates holding Diploma in
Mechanical Engineering as on the date of mak ing N

oC-(Karnataka Public Service)
appointment as well as on the scrutiny by theLCQmmission

, o
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they were qualified for selection\and appointment;"
23. In the conspectus of the facts and circumstances,
we hold that the applicant and those'similarly situated
who were holding posts which. have been upgraded in the
Junior Administrative Grade should be deemed to have been
regularly appointed to the Junier Administraiive Grade
with effect from lzl,l986., We have been informed by the
learned counsel for the applicant'at the time of final
ﬁearing that there are enough vacancies to sccommodate
the applicant end those similarly situated, The
respondents are also directed to create supernumerary
posts, in case need for the same arises. In this view of

the matter, we do not consider it necessary to strike down

the OM dated 10,3.1989 or to declare the panel prepared

under Rule 31 and the recommendations made by the DPG
held on 13/14.4.1989 in so far as they apply to the
persons other than the epplicent and those similarly

situateds

24, The respondents are directed to issue approprlate
prefersbly X~
orders on the llnes indicated above /within a period of

I

three months from the date of communication of this

order,
There will be no order as to cosise.

b k- draq | | QZW%V

(B.N. DHOUNDIYAL) (P.Ko KARTHA)
MEMBER (A) . VICE CHAIRMAN(J)




