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IN THE CENTRAL ADMINiSTRATIUE TRIBUMAL
PRINCIPAL BENCH

NEW DELHT .
REGN.NO. OA 1198/89 Date of decision:8-6-80
Shrl Suknbir Slngh ' 3908 Appllcant
VETLSUS
Union of India and otlers eeccs Respondents

CORAM: THE HON'BLE SHRI P.K.KARTHA, VICE CHAIRMAN (3)
THE HON'BLE SHRI D.K.CHAKRAVORTY, MEMBER(A]

For the Applicant vosoes Shri 8.5.Mainee,Counsel.

For the Respondents soss e ohri O-P.Kshatriya5Counsel;

1. Whether Reporters of local papers may be allowed to 4,
seg the judgement? /hw

5. To be referred to the Reporter or not? 3XQ

(Judgement of the Bench delivered by Hen'ble
Shri D.K.Chakraverty, Member)

JUDGERERT

In this applicaticn under Ssction 19 of the
Administrative Tribunals Act, 1985, the applicant, uho
is working as a Travelling Inspector(Accounts), has prayed

for quashing the impugned orders dated 23-2-1585% and
Delhi
¥

23.-5-1989. transferring him from Kishanganj/to Shahjehanpur

3

end directing him te take over the charge of TIA there.
He has alsc sought for a directicn to the respondents

to retain him in Delhi.

2. The brief facts of this case are that the
apﬁlicént was appointed as Clsrk Gr;de IT in 1979.
He got regular promotions and dis presently working
as 'a Travelling Inspsctor{Accounts) in the grade

of Rs.1640-2900. The applicant is an office bearer-
the Treasurég;of ths Morthern Railwaymenf®s Union.
According to the policy preveiling in the Traffic

Recounts office, the union office be&rers are not



&

to be transferfed Frdm one station to another.

The transfer of the staff is made -according to tre
choice of stations entered inm the priority register
maintained for this purpose. The office bearers,
whose turn fall for transfer outside Delhi in
accordance with the ro?ational transfer, are retained
in Delhi but in the priority register their names

are entered for transfer to the stations of their
choice and 'N' is marked against their ﬁames meaning
*Notional priority? for transfer.lﬁlthough such trade
union office béarers are not sent out of Dalhi.on
transfer vet AN' is marked against their names

so that they may have their turn for transfer

to theistation‘qutheirﬂchéicesn Even.otheiwise,

the Travelling InSpectors(Rccounts} are sent out of
Delhi in accordance with the senicrity position i.e.
tﬁe senicrs are retained /brought to Delhi and juniors
are transferred cut of Delhi. UWhen the turn of the
applicant For transfer ceme, he was ncot transferred

|
out of Delhi because of the policy of the respondents

not to transfer fhe of fice bearers cut of Delhi. Houwever,
the reSpondenté vide their order dated:8.6.87 transferred 2
number of Travelling‘InSpectors{Accounts), some of them
.Seniors and the others junior& tb the applicant but the
applicent was retaiﬁed‘at Delhi. Vide their Notice
No.B?/PA/DKZ/ﬂdm.II/6/11/Union/m15c.-dateé 2¢.7.1988

the respondents decided to implement the Railway Board's

as well as the General Manager's order by which
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the Union Officials were liable 1o be transferred
on oromoticn in the case of Traffic Accounts Office
also with effect from 1.8.1988. Following the
aforesaid order, the resoondents oromoted 17 Traffic
Acceunts Assistants and transferred them vide order
dated 31.8,1988, The issue of transfer of Union
Officials was-subsequently discussed and it was
decided that the office bearers of both the Unions

covered by Office Order dated 31.8.1988 wikl be

reteined at Delhi as a special case . Consequently,
order: dated 31.8.88 was modified and some of the

Unicon Officials were vretained at Delhi, However,
order : -

vide/S$.0.0 No.22 dated 23.2.89 the resvondents , )
§

ordered the transfer of some of the Traffic Accounts gfficial

by

including the applicant, who was transferred to

_ on
Julluncdhar., Subsequently the said order was modified/27.2,89

b

and the avplicant was t ransferred to Shahjshannu?

instead of Jullundhar,

3. The learnad counsel for the. applicant
contended that the transfer of the applicant from
Delhi to Shahjahanbur was contrary to the existing
orders/oolicy/instructions because the decision
to transfer the Uﬁion Office bearers on promotion
was to ke operated with effect from 1.8.19988 and
the acplicant who was Dromotéd in 1986 and reﬁéined
in Delhi, cannot be'transferred cut of Delhi,

He further contended that the applicant cannot be
transferred because neither he was promoted after
1.8.1938 nor he was the senior-most leave reserve
TIA, Therefore, the impugned: order of transfer

is violative of the order of the resvondents dated

29.7.1988 and the agreement entered into ‘
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by tﬁem on 3C,12.88 fegarding non-transfer of the Union
Office bearers. He contended fﬂaﬁ nof only the newly
bromoted office bearers had been \etained in Delhi

but even other two incumbents S/Shri ©m Prakash and
Ranaji Chauhan, who are not office ‘bearers:but.have
been promoted recentiy, have also been retained in
Delhi.4 He;aleﬁéited the -names. 6f some office bearers
who were promoted after 1,.8,1988 and retained at Belhi
discriminating against thé applicant., The learned
counsel for the aopliéant pointed out that the
applicant was not given .any opportunity of hearing before
transferring him out of Delhi.and that the imougned

order has been passed with mala fide intentions,

4, . The learned counsel of the respondents has

raised’a preliminary objection regarding the maintainability

) of'ﬁhiS'application‘on the groﬁnd that the applicant has

“already taken charge of the post égainst which he was promoted
and posted at Shahjahanpur which is the impugned order
challenged by him in this application. He contended ‘
that there is no distinction bétweEn an office bearer
of a Union or anofher emdloyee. as both of them can be
transferred out of station on promotion. He further

\submitted.that ‘prior to 1.8.88 the Union office bearers

were not transferred because of the agreement between the

~resoondents ‘and both Unions but from 1.8.88 both Unions

have'agreed that even office béafers are liable to be
transferred on promotion whenever they are dues

t is averred in the counter-affidavit that a priority
register is mainfained-to rationalise and to give the

maximum benefits to te staff and the station of choice.

&/‘ can be given only when there is turn of his briority
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in this register subject to availability of vgcancy.

The concept of notional priority was started to

Réep Union Office bearersat Delhi but with effect

from 1.8,88 the Union office bearers are treated at

o%r with other employees including T.I.A and hence

the allotment of beat after 1.8.88 will not attract

the notional oriority. Umnder the existing oolicy
whenever any vacancy of T.I.A, ariseg,the senior

mést leave reserve T.I.A., will be posted and in case

th ere are more than one vacancies, the senior most will
get the neasrest beat from the Headquarters and the.junior
most will get'the farthest., The applicant was the senior
most leave reserve T.I.A at the‘time of issuance of

the order déted 23.2.1989, It is'also stated in the
counter-affidavit that the name of the applicant does
‘not appear in te agreement dated‘30.12.1988 and as such
the said agreement will not be avplicable in his case,
There has been no violation of the rules of natural
justice and it is nowhere mentioned in the service

rules and conditions that the applicant will be given

a hearing or consulted before his transfer. Since the
nost of the aoplicant is transferable, he can be $ransferred

to any station of the Northern Bailway.-'

5. . The learned counsel for the mspondents averred .
that.there are gany . authorities of the Hon'ble
Supreme Courggggd the Ceéntral:Administrative Tribunal
vherein it has been held that if the transfer is made
in the exigencies of service and not with mala fide
intentions, the courts would not interfere wifh. it,
The spplicant having already resumed the charge

ofrthe xxxxx post at Shahjzhanpur on 10.6.89, the
oresent application has become infructiious and

deserves to be dismissed,
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6. be have heard the learned counsel of both parties

and have also gone through the records of the case carefully.

7. There are no disruted facts in this cass. There is

no doubt that the applicant is helding a transferabls post.
of ' ’

Shorn/inessential details, the applicant's pain contention
B

is that his transfer from Delhi to Shahjahanpur is violative
of the guidelines covering the case of office bearsrs of

the recognised Uniong, Furthe »y he has been given
_ . ;

;(;disoriminaﬁory treatment inasmuch as some other office pearers
have not been transferred and some non-office bearers,
juninr to him, have been retained in DBzlhi in violation of

the normal guidelines. The preliminary objection
taken by the resmn&ﬂtéﬁhat\as‘the applicant has already

taken over the charge of the post at Shahjahanpur, the

‘ _

application. is.no longer maintainable is not valid,
two

8. In vieuw of the/recent’decisions of the Supreme. '

Court in Gujarat Electricity Board & another VUs.Atma

Ram Sungomal Poshani( Judgements Today &989(3) SC 20)

'and Union of India & Ors v. H.N.Kirtania( Judgemants Today
1589(3) 5.C.131), the transfers 8hould not be interfered uith
unless thers are strong and pressing grounds .rendering bthe
transfer order illegal. The operative part of the judgement
in Gujarat Electricity Board Vs. Atma Ram Sungomal Poshani

reads as under -

#yhenesver @ public servant is transferred, fe
must comply with the order but if there be any
genuine difficulty in procesding on transfer,
it is opeﬁ to him to make a representation to
the competent authority for stay, meodification
or cancellation of the transfer order. If the
order of transfer is not stayed, modified or
" cancelled, the concerned public servant must
carry out the order of transfelecececcoces
There is no dispute that the respondent
was helding a transfereble post and under the
2/// conditions of service appliceble to him, he uas
liable to be transferred and posted at any place

withip the State of Gujarat. The respondent
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had hq legal or statutory right to insist for

being posted at one particular place".

9. In:Union of India &'qrswvdH.N.Kirtania, the Supreme

Coutt observed as belowi-

# The respondent being a Central Government
employee held a transferable post and he was
liable to bes transferred from ome place to the
otle ¢ in‘the country, he has no legal right to
insist for his posting at Calcutta or at any
other place of his choice. We do not approve
of the cévalier manner in whdch the impugned
orders have been issued withoult consddering
the correct legal position. TransFerLBF a
pﬁblic servant made on administrat ive g rounds
or in public interest should not be interefered
with unless thefe are strong and pressing grounds'
rendering the transfer order illegal on the ground
of violation of statutory rules or on grodnd of
mala fides. There was no good ground for interferimg

with the respondent's transfer.m

190. In the light of the ratio of t he above proncuncements

of the Supreme Court there is very, little justification

to interefere with the action taken by the respondents

‘unless any g ross violation of the statutory gules or

guidelines or mala fides are establ;shed. The applicant
iﬁ this case is an office bearer o?ii::]one of the
recognised unions namely, ths Northern RaiLuaymen's Union.
He uasé} treasurer of the Union.and it has beenavérréd

that later on he.bhecame the Vice President. He uas

promoted to the post of Travelling Inspector{Accounts) in

1886. 1In accordance with the normal rules of transfer

on promotion, he would have bee%rsosted out of Delhi..at that time
en -

Houever, in accordance with the /. guidelines relatirg

7

to office bearers of the recognised unions he was-retainpec

in Delhi. However, the policy relating to transferability
oftcffice begrers of recognised. unions in so far as it

. Departre nt
affects the Traffice Accounts/was changed with effect

from 1-8-88. We are unable to wphold the applicaﬁt's
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contention that since he was promoted in 1986, the reuised,
guidelines regarding transferability of the office
bearefs of the union applicable from a sﬁbsequént

.

date, namely 1~8-88 would.not be applicable to him.
The trensfer order issuéd on 23-2-89 was held over as
the applicant had represented against it and his
union alse had apparently: taken up the matter with the
respondenés, Howsver, in fay 1989, it was decided by
the respondents that the applicant should be relieved
to take over charge at Shahjahanﬁur. The applicant
has alleged discrimination @gel nst him by quoting the
agreament which was entered into bestueen the recognised
unions and the respondents on 30-12-1988. It has been
averred by the respondents that this agreement is not
applicable in his case. Respondents have also brought
to our notice a note dated 22-5-8% recorded by ﬁwe
Deputy CAO. aragranh 1 of the note dated 22-5-89 is

reproduced belowi-~

" Divisional Secretary, NRMU(A/cs Divn) Shri K.D. Sarzen
and Divisional Secretary, UKMU (A/cs Divn) Shri J.C.Arora
L met me on date. ‘After a short discussion it uwas
agreed by both the Divl. Secrpstariess that transfer
orders of Shri Sukhbir Singh, TIA issued on 23-2-8%
may be implemented. These orders were ear lier pended

on reqgusst {rom ane of the Unions.Y
In view of the above, it is guite clear that the
applicant does not have ahy ualid\ground to protest against
his transfer., It is for the recognised unions and tre
respondents and not the Tribunal to decide whether in
a niven situation the office bearers of the union should

;

or should not be transferred on promotionn

e In the light of the above discussion, we do not

L

he present application and the same

let}

find any metit in

is dismissed.

12 We, however, direct the respondents to keep. in

view the notionsl

0

Tigrity for trapnsfer in ressect of the
Y f
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anplicant for the period during which he was retained

at Delhi while functiconing as an office bearer of a

Ly

acoonised union. It is seen from Annexure A-4 of the
naperbook that the applicant's name occurs atvSl.No.14
under Delhi in the.list showing the priority position

of beat holder TIA's as on 30—4—89 as per their choice

of staticns. WNotwithstanding any change in the guidelines
or policy rédgarding fransferability/or otheruise of

union office beérers, it is directedsin the interest

of justice, that the applicant's notiénél brioriiy should
be maintained during the period of his posting at Shahjahannur
and his case for transfer toc a place of his choice should
be duly considered in accordance with the notional

priority at the appropriate time.

13 The application is dispeosed of with the above
directions. The partizs will bear their own costs.
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( D.K.CHAKRATCRTY) ( P.K.KARTHA)
MEMBER VICE CHAIRMAN




