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JUCGEMENT
In this application under Section 19 of the
‘Administrative Tribunals Act, 1995,‘ the applicént, who
is Income Tax Ufficer (Gioup B), has assailed his non-
promotion to the post of Assistant Commissicner of Income
Tax (Junior 3cale) and has prayed for an apbropriate order
or direction tc the respo‘ndents to promote him as Assistant
Commissioner Income Tax, Delhi Circle with effect from
23.2.1989, i.e,, when promoticns to the'abovc post were
made on regular basis. |
2, The applicant started his service as an U.D.C,
on 20.10.54. On l.4.75, he was promoted as Income Tax
Officer (Group B). The D.P.C. for prcuiotion to. the post
of Assistant Commissioner of Income Tax (Junior Scale) met
on 30.11,1988 and on subsequent dates. As a result of the
reccmmendations of the D.P.C., promotion orders were issued
on 23,2,1989 (Annexure XII) in which the name of the
applicant was not included and hence this application.
3. .- The applicant's case, in brief, is that throughout
his seﬁice, he has been a very enterprising and extremely
hard-working officer and that he has been superseded on

account of the mala~fides of Respondent Nc.4, Shri V.P.Verma,
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Cocmmissioner of Income Tax, DelhieX and now Director, C&M.
In regard to malé-fides, it is alleged that Respondent
No.4 is an office bearer of the Asscciation of Direct
Recruits and the applicant is actively involved in the
work of the Promotees Officers' Association and is currently
the President of the Gazetted (Promotees) Officers
Association. He has on various cccasions very actively
pressed fcr tﬁe rights of the promotees, which has
resulted in rivalry between the two Associations and
because of this, Respondent. No.4 starteé~bearing a grudge
towards the applicant for his asscciation activities and
openly threatened him ﬁo desist from such éctivities or
else he Qould not be promoted., It is further stated that

on 12.6.87,'Respondent.No.4 "engineered® the transfer of

- the applicant from CIT-10 to CIT-6, Incharge of Salary

Circle and got him posted in T.D.S, Section to demoralise
him. On the representztion of the aspplicant migmopi€, the

tranéfor order was cancelled by the Chief Commissioner,

.Income Tax and in less than two momths, he was retransferred

to CIT-10., It is alsc stated that on his trensfer back »
to CII-10, Respondent No.4 did not give him any assessment
chafg;, but kept him as Officer on Special Duty. He availed
of earned leave in June 1988 while functioning as 1.T.0. I(2)
which is a senior chérge, but after his return from leave,
Re5pond§ht No.4 transferred him to I.T.C. I(5) Additional,
which is the most junior charge, and that this was done

solely with a view tc demoralise him. On the Association's

‘raising the ms tter before the Central Board of Direct

Taxes, the applicant was given charge in the regular ward,
vide Annexure X. It is on the basis of these contentions
that the applicant has contended that Respondent No.4 is
of a prejudiced diSposition towards him and has acted out

of malafides.
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4., The applicant has stated thai for the years
1983-84, 1984-85 and 1985-86, his performance in the
confidential reports was graded as *Very Good'. However,
for the year 1987-88, Respéndent No.4 graded ﬁis performe
ance as 'just good', It is alleged that the gradation
of - 'Just good' is ‘a prima facie evidence of the malafides
on the part of Respondent No.4 and that this gradation is
not at all an objective assessment of his work. 'Just
good' gradlng is notone'of the prescribed gradings and
it is not technlcally an adverse remark and thus not
communlcated to the applicart and, therefore, he could
not represent against the same. Such a8 grading is stated
to be wholly illegal, It is admitted that for the year
1988-89, he has been given RVery Good" gradzng. The
.applicant has contended that as per the directions of
the Central Board of Direct Taxes, confidential reports
for the preceding five years are to be seen by the D,P.C,
| and 3s he had three IVery Good! entries in the past five
'years, he is entitled to promction even on the basis of
merit: . The denial of Such promotion is alleged to be
arbitrary, discriminatory and violative of his Fundamental
‘Rights guaranteed under.hrticles 14 and 16 of the
Constitution of India. It is also alleged-that Respondent
No.5 gave hié'remarks on the instigation of Respondent
No.4.
S | In their reply filed by Respondent No.3, the
respondents have vehemently denied the allegation of
malafides and bias and it is stated that during the
relevant period, Respondent No.4 wés not the office bearer
of the Association of Direct Recruits. Respondent No.4
has 'also filed a separate counter in which he has
‘specifically stated that the allegations of malafide,
bias and prejudice are false and malicious and these have
been denied by him. Similarly, Respondent No.5, in a
Qe
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separate reply, has denied the allegations of malafide,
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prejudice etc., and has stated that these are false and
malicious.

6. The respondents? caseiistbat the perfcrmance
of the applicant has been assessed by the reporting

officer and reviewing officer in the ACRs and the records

do not bear testimony to the claims made by the applicant,
It is stated that 90 per cent of the officers worklng in
the charge are promotees and there Wwas no such complaint

the
of having any grudge aga;nst/promotees by direct recruits

to any of the officers. The applicant being an active
member of the Promotee Officerst Association has no bearing
on the assessment of merit of the officer. The allegation
regarding transfer of the applicant to CII-6 and hié'
posting in TDS Section having been engineered islstated

to be false., The gradation of 'just goed® is stated to
mean 'Good' and, as such, it is stated that there is

no illegality in such a gradation. Promoction to the grade
of Assistant Commissioner of Income Tax is stated to be

as per 'Selection' method and officers with better gradings
are placed in the select panel for promction. The applicant
was duly considered by-ihe D,P.C. along with other officers
in the considerat;on zcne and the D.P.C. was headed by

& Member of the UFSC, The D.P.C, graded the applicant

- as "Good"; only officers graded as either 'Outstanding!

or 'Very Good' were recommended for promotion. In case

of bromction on 5sélection? basis, no supersession is
involved, as the concept of supersession is relevant in

the context of promction and not in the.context of
'selection'. It is also stated that on the applicant’s

own admission, his report for the year 1988-89 was 'Very
Good! and this contradicts his allegation of prejudice and
malgfide, His representation for promction was rejected
vide letter dated 30,5.1989. It is ccntended that the
Tribunal cannot substitute its wisdom in place of the

oplnlon of the D.P.C.
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We have carefully peruysed the documents on
record and have alsc heard the learned coupsel for the
parties,
8. Xt is not ip dispute that the applicant wag
within the zone of ccnsideration for promotion to the -

post of Assistant Commissioner of Income Tax (Junior

Scale), It i§ alsc noct in dispute that he was ccnsidered
by the D.P.C, for suchﬁpromotion. The applicant has stated
in his applicationAthainrecruitment to this post is to be
made on the basis of seniority cum fitness. The respondents
have, however{ steted that it is made on Yselection® basis.
The applicant has not placed befere us anything to |
Substantiate his contention that promotion to this 'post.
wWas to be done cn the basis of seniority subject to rejection
ofthemuﬁitfﬂe,however, cited\thevDecision.(l) - M.Ho A,
O.M. No.1/1/35-RPS, dated the L7th March, 1955 and F-L/4/56-
RPS, dafed the léth May, 1957, on page 88 of Swamy's
'Compilation on 3eniority and Prcmotion in Central Governe
ment Service (First Edition). Decision (1) ibid deals

with classification of post§ and the posts are required to

be classified into two categories:
(1) "Selection posts®, i.e., posts, promotions
. to which are to be made by selection based
on merit, with due regaxd t seniority, and
(2) *Non=-selection pcs ts*, i.e., posts, promotions
to which are to be made by seniority subject
to rejection of the unff.
Thus, this decision does not have anyihiqg therein to
substantiate the averment of the applicant that recruitment
to the post of Assistant Commissioner of Income Tax
( Junior Scale) is to be done on the basis of seniority
subject to rejection of the unfit. However, in para 4(xxii)
of his rejoinder-affidavit, the applicant has indiregtly
admitted that this is a case of promotion by selection. He
has stated that ™It is submitted that in the instant case

S—
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which is purportediy a case of promotion by selection, the
selection proceés in the case of the petitioﬁer has been
illegally interfered with at the instance of the
reépondents who.have misled the Selection Committee
by dving unwarranted gradation to the petitioner.m It
has, therefcre, to be heid that the promofion to-the post
of Assistant Commissioner of Income Tax (Junior Scale)
was to be made on the basis of"selectioﬁ', In such a
selection, the D.P.C.:aésesses the record of the officérs
under. consideration and grades them as Outitanding, Very
Good, Gcod, Upfit\etc., and in the panel of selécfion,
officers graded as 'Outstanding’ are placed higher than
those who are graded as 'Very Good' and thé‘pfficers graded
as 'Very Good' are placed higher than those who ére graded
as 'Good'. This is exactly what has been done in this
case. ‘
9. . As per the Government ordexs on the subject,'
where the number of vacancies is lo'or more, officers
to the extent of three times of the number of vacancies
are to be considered. The vacancies for which the D.P.C.
met are shown to be 150. The D.P.C. considered in all
tﬁe.rgcord of 468 officers, of which 13 were from the
extended zone for‘Scheduled Tribe candidates. This leaves
455. The names of 5 officers under consideration before
the D.P.C. were deleted / not considered,as they had already
been recommended by Review D.P,C. for vacancies for the
year 1988. Thus, there is no irregularity in the number
of 6fficers‘considered for promotion to the vacant posts for
thé-?eai:198§b99?d Of the 463 names, the_D;P.C, assessed
5 as 'Outstanding’, 287 as 'Very Good*, 120 as 'Good! and
5 weré assessed as 'Unfit'. Assessment of the D.P.C. in
respect of 46 qfficérs was plaﬁed in sealed covers. It is
thus clear that the applicant, who was assessed as 'Good!
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c¢ould not have been recommended in preference to fhose
who were assessed as Outstanding' and 'Wery Good? and
whose total number came to 292, while the number of .
vacancies was only 150. No malafide has been alleged
against any member of the D.P -Co y which comprised a Member
of the U,P,3,C, as Chalrman, and Chairman, C.B.D T. and
Member, C,B8.D,T. as Members. Respondents 4 and 5 against
whom malafides have been alleged, were not the'members
of the D.P,C. It is stated in the application that
S years'! confidential reports are to bevseen by the D.P.C;
The learned counsel for the applicant also stated at the
bar that this is as per the directions issued by C,3.D,T.
The learned counsel for the respondents, however, stated
that there were no such directions of the C,B8.D.T. The
learned counsel for the applicant could not show us any
such directions. The minutes of the D,P.C. state that:
‘“Having examined the Chracter Rolls of the
senior-most eligible officers, the Committee
assessed them as indicated agyinst each in
Annexure - I, %
We are not aware of any“instructions to the effect that
in case of pro@otion by selaction for a vacancy of a
particular yéar; confidential reports in respect of thé
preceding five years onlyfhave to be seen by the D,P.C,
We have‘nbt been shown any such imstructions by the
learned counsel for the applicant as well. Thus, no
fault cen be found with the selection procedure.a¢opted‘
by the D,P,C.
10, ‘The main thrust of the case of the applicant
is that his confidential report for the year 1987-88 is
illegal, as the grading of %just good® given to him for
that year is not one of the prescribed gradings and that
the assessment for that year is based on prejudice and
malafides. The respondents have contended that "just good®

means 'Good'. The applicant!s contention, on the other
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hand is that "just good® means less than 'Good', We are
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unable to accept the contention of the applicant in this
regard, - ginee 'just good' cannot be taken to mean as less .
than *Good™, Moreover, in the comments of the Reporting |
Officer in the confidential report for that year, it is
stated that "He could have done better if the work had

been properly planned® and that 'No outstanding features
Were noticed in the assessment and other work of the

Of ficex®, Against specif ic aspects under columns 16, 17 and

18, the Reporting Cfficer has given 'Very'Good' against flVQ |

columns and 'Good! against nine columns. 1In his general
'obsefvaticn, agaimst column 21, he has mentioned that "He
possesses average intelligence and ability.® The Reviewing
Officer, who is respondént No.4, generally agreed with the
remarks of the Reporting.Officer and graded his overall
performance as “just good™, It hasii;igs.seen that there
is no cohtradic%ibn in the assessment of the Reporting
Officeriand that of the Reviewing Officer. It is also

to be noted that the,R;porting’Officer in the case of
cqnfidential report fbf fhe-year 1986-87 was difierent

than the one who was the Reporting Officer for the

'confidential report for the year 1987-88. The Reporting

Officer in the confidential report for the year 1986-87,
assessed the applicant on all the specific points in
columns 16, 17 and 18 as “Good" only, and the Reviewing

"Offlcer, who is Respondent No.4 had agreed with the

assessment of the Beporting Off icer, Admittedly, for
1988-89, the appllcant's performance has been gfaded as.
"Very Good" and this has been done not only by the Reporting
Officer but also by the Reviewing Officer, who is Respondent
No.4 and against whom the applicant has alleged malafides.
The_assqssment.dn the work and conduct of the Government

servant during @ particular period has to be based on his

e
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performapce duriné that period; it is not required to
be or should be influenced by the performence in any
preceding period. In fact,,there are cleér orders that
such assessment should be confined to the period to which
the report relates, Thus, a contention to the effecé
thétlsince an officer had been graded as "Very Good"

in the previous year, he should be similarly graded as

. ®Very Good™ in the subsequent yeérs also cannot be

~accepted either in law or in administration. The G.R.

dossig; of the applicant, which has been made available
to us at our request, also shows that in the past also,

the applicant's performance had been sometimes graded

- .as 'Good! and not 'Very Good', The D.P,C. is not bound

under any orders to bliadly.éccept the gradings given

- by the Reporting Officer or the Reviewing Officer; it

is free to make its own assessmenti, which has,of course,
to be based on the confidential repor%?kgs a who;e, as

it is not uncommon that the narrative. part of a confiden-
tial repoit is iﬁ conflict with the overall grading. The
grading by the DsPsCe against.whom ne_malafides have been
alleged and in whose selection process, we have not been
able to find any fault, is the basis of empanelment for
selection, on which promotion.is based., The recommenda=
tions of the D.P.,C. in such cases are also required to

bé approved by the U.P¢S.C., which was also done in this
case. Thef are further examined by the competent |
appointing authority before acceptance and further
action thereon. |

10. The apﬁlicant has not prayed for expunction

- of remarks giveh %o him in the confidential report for

the year 1987-88. The assessment for th@s year not being
adverse, was not required, and in fact was not, comaunicate
ed to the applicant. Therefore, the ruiings cited by the
learned counsel for the applicant on the point for

(e e
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consideration of adverse remarks which are not communicated

are not relevants In the circumstances discussed above, we

are unable to accept the contention of the applicant that

‘the grading by the Reviewing Officer in the confidential

report for the year 1987-88 as "just good" is illegal
simply becéuse no such- grading is ptescribed and that\it
amounts to something léss than 'Good®. No such interpreta=
tion is possible in the facts and cifcumstances of the
case. | |
11, - The learned counsel for the applicant cited the
case of M. SASIDHARAN Vs. SHRI A.P. SIDIR, DEPUTY
COLLECIOR GF CENIRAL EXCISE (AUDIT) GOCHIN AND CTHERS,
(l988) 6 A.?.G. 385, in which adverse entry recorded by
the countersigning officer in theiAGR of the applicant
therein for the year 1984 was expunged. In that‘éasg;
the pountersigning officer had grad;d the applicant as
¥just adequate™. The facts of that case were significantly
different. 'Moieover. ®just adequate™ and ®just good“~are
not comparable. The basis on which the remarks “just
adequafe" were entgréd were not established. That case
is, therefore, not applicable to the facts and circumstance:
of the case before us,
12, As regards the allégation of malafide, we are of
the considered view that the applicant has failed .to
establish the same. He could not show us anything in
support of his assertion that Respondent No.4 “engineered"
his transfer from CII-l0 to CIT=5. Respondent No.4 is
not shown fo have recommended the'appliCant's transfer
or having any hand in the issue of the transfer order,
which in any case had been issued by the competent
authority. Similarly, there is nothing to aﬁgw with any

M Yeeawdad hen
semblance of credibility that Respondent No.5 passed amy
ifé§§§§eéﬁ*iié instigationlof Respondent No.4, as allege§
by the applicant in ground No.III in his applicaticn.

| Merely because the Reporting Cfficer was junior,tq the
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Reviewing Officer, as it has to be in any case, cannot
be taken to mean that the Reporting Officer's assessment
was at the instigaticn of the Reviewing Officer. As already
stated above.by us, another Reporting Officer had assessed
the epplicant as "Good"™ in the ccnfidentiél repoxt for the
year 198687, even though the Reviewing Cfficer was the
same., The respondents have stated in their reply that
Respcndent No.4 was not the office bearer of the Assccistior
of Ditect'Recruits duriné the relevant period and thus the
contenticn of the applicant that he being the office bearer
of the Promotee Cfficers®' Association and Respondent No.4
being the office bearer of the Asscciation of Direct '
Recruits,'led Respondent No.4 to harbour prejudice against
the applicant, is not tenabl@.- Even if ReSpondent.No.4
were to be the President of the Associaticn of Direct
Recruits, it would not flow therefrom that he would thereby
acquire presudice against all promptee officers and would ,
be prejudiced in his assessment of the work and conduct
of the promotee officers, The fact that respondent No.4
himself graded the applicant as 'Very‘Good' in the

_confidential report for the year 1988-89 should dispel

any such presumption. The contention that Respondent No.4
did not post tbe applicant to aﬁy assessment charge but
gave him a most junior charge on his retransfer to CI~lO
and, tbérefore,.Bespondent No.4 had mslafides against him,
cannot be given much weight. Assignment of charge within
a circle is & normal routine administrative matter and

no malafides can be attfibuted me;ely because an off icer
is trensferred from one circle to another, partiéularly
in this case when it is admitted that the applicant was
on earned leave duxjiné that period énd he had been
retransferred to CIT-10 in less than two months. In

such a situation, reallocation of charge is not unusual,
The applicant, on the other hand, might have used his
influence as an office bearer of the Promotee Officers!

(e



senior. The concept of supersession is relevant in the
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Assoc;ation in getting back his charge in CIT=10. Such
an action on the part of the higher authorities gannét
attract an inference aga:mst Bespondent No« 4.
13. . It is well established prmposxtlen/iaw “that a

court cannot substitute itself 1anlace of a8 Selection

. Committee. The applicant has prayed for a direction

to the,fgspondents for his prbmotien to the post of
Assistant Commissioher 6f'Inceme Téx, Delhi Circle, In
the circumstances of the case, we cannot issue any such
direction. It was held in UNICN PUBLIC SERVICE COMMISS N
V/s. HIRANYALAL DEV AND CTHERS = AIR 1988 S.C. 1069 - that

p . e
“the jurisdiction tc make the selection vested in the
rSelecﬁidn Committee and the Selection Committee had to

. make the selection by applying the same yardstick ahd

norm as regards the rating te be given to the offibials,

who were in the field of choice by cateédrising the

‘copcerned officials as “outstanding®, "very good", “good"

etc. This function had also tc be discharged by the.

Selection Committee by applying the same norm and tesis
and the selection was alsc to be made by the Selection
Committee as per the relevant rules. The Trxbunal could
not have played the role which the Selectzon Commlttee

had to play and it could not have substztuted itself in
place of the Selection Committee. and made the selection:
as if the Tribunal itself was exercising thekpowers of the
Select1on Commlttee.Lyit was also held that/when scme one

was selected in preference to the other, it could not be

said that it amounted to supersession of a junlor by a

context of promotion and not in the context of selectlon.

We cannot give any direction for expunctxon of the remarks
given to the applicant in the confldentlal report for the
year 1987-88. Firstly, the applzcant had net prayed for

expunction of these remarks. The Tribunal also cannot

. substitute itself in place of the Reporting / Reviewing

G
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Officer; they alone are competent tc assess the work and
conduct of the officei for a particular period. It was
held by the Madras High Court in K. KALYANARAMAN Vs.
THE INSPECT ING ASSISTANE CUMMISSIONER CF INCOME TAX
RANGE V, MADRAS AND OTHERS - 1980(2) SIR (Madras) 35 -
that®*Confidential reports are the subjective satisféction
of the cfficer concerned; tﬁough ndrﬁaily one is expected
to come to that satisfaction on an cbjective assessmeﬁt
of the work of the subordinate., Even so, this Court '
exercising its power under Article 226 of the Constitution,
cannot sit in judgment over the remarks of the CEficér, as
a subjective satisfaction is'ndt open to objective tests
by this Court. The officer, when he made the remarks,
therefcre, should have been satisfied about the need

for making such entry by an obséx&ance of the conduct

o

of the petitioner during the period he worked under him

and it could not have been on the basis of a particular
instance or a stray incident. It is also not necessary
in all cases that there should be a warning befcre making
any re@arks in the confidential repbrts. Warning ccmes

in by way of communication of the adverse remarks, Though

. an officer is expected to observe the conduct of the

person for some time befcre he makes the remarks, since

a responsiblelofficor had made an entry and that depended

‘on the subjective satisfaction of that officer, I cannot

interfere on the ground that there was no earlier instence
pointed out where this disputatzous behaviour was noticed
or warned.® In the cited case, adverse remarks were
involved, but'in the case before us, there are no adverse
remarks. Ahy suggestion, direct or indirect, from the
applacant to the effect that the grading given to him for
the year 1987-88 should be treated as Wery Good“.for the,{
purpo%e of his promction, has no basis in law, Ve caﬁnot
grade his performance fcr that year different from

what he has been given/it is neither in our purview to do
Ceer S .
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S0, nor are we in a pqsitioh to assess the work and
conduct of the officer duriné that period. The applicant
has filed copies of his self-appraisal reports for the
years 1982-83 to 1986-87. On the basis of what we have
said abbve. these are not relevant, |
14, Based on what we have said above, we find that
the applicant had the right to be considered for selection

- and, in fact, he was considered. No fault can be found

with'the procedure adopted by the D.P.C. and the

recomnéndations made by its We cannot substitute ouréelves'
in place of the D.P.C. and prder eiihér selection of the
applicant for the post of Assistént Commissioner of

Income Tax or his promotion to such a post. ‘The plea

of malafides against RespondentsNo.4 and 5 has not been
established. Thg‘ccnfidential repdrt'fdr‘the year 1987688'
is not adverse and cannot be treated as such. There is

no prayer for expunction of any ZeXEXSX& remarks in the

application. We cannot tamper with the confidential

report, nor can we reassess the work and conduct of the

officer for the year l987=-88., The report is available

in the C.R. dossier of the applicant and had been duly
considered by thevnyP;C.' Accordingly, the appliéant cannot
succeed and the'application is hereby dismissed. Parties

will bear their own costse.

(Sovees, | oot

(J.P. SHARMAY . (5.c. JAIN§
Member (J) | ‘Member (A
13,7.1990.
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