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0.A. No.1171 of 1989,
New Delhi, dated this the 24th of march, 1994,

Mr . Justi#e V.S.:Nalimath, Chairman.

Mr. S.R. Adige, Member (Admn.)

Shri Mahesh. Gupta,

S/O Late Shrl B oft e GUPta,

r/o 209, Dhruva Apartments,

Patparganj;lDelhi. 0o Applicant.

- By advocate Shri J.C. Singal though none appeared.

/;

. Versus
Union of Indiaithrough

1. Secretary,
Railvay Board,
‘ . Rail Bhawan, New Delhi.

2. generdl Manager,
North Eastern Railway,
Gorakhpur (U.pP)

K chief Electrlcal Engineer,

North Fastern Ralluay, ' ‘
Gorakhpur (U P) e Respondents

By Advccate Shri S.N. Sikka though none appesred.

'

O RDER (0Oral)

Bys Mr. justice V.S. Malimath.

None ahpeared either for the Pétitioner_or

for the respondents. We waited for qﬁite some time

but noné furneﬁ up.- As this is a very_ﬁld méttef,’ue‘
consider it proper to examine the records and'diépose
of tﬁe case oﬁ,merits. _ \

2. We havé carefully gone thrdugh.the.petition;"
reply, féjainier and annexurés‘therein._ The.baée 5r

the petitioner is that hé has been.compulsorily fetired

from service by order dated 22.11.88 (annexure R-2),



SN
oo &
invoking what it is properly called ‘dead wcod rule. The
impugned order annexure A 2 which is at page 12 of the
0.4. states that the president 1is DF'the opinion that it
~

is in t&e public interest to retire the petitioner from

'service. The power invoked to compulsorily retire the

petitioner from .service is under Rule 2046(h) of the

t

Indian Railuway gstablishment ﬁode (Volume LI). The order
says that the petitioner has lattained .the age of 50 years
as on 6.1.,1987 and that he sbould_be paid a sum equivaleat
to the amount of his pay plus allowances for a period of
three months calculated at the same rate at which he

was drawing them immediately before his retirement in lieu
of the notice. The pgtitionar has.challenged this order
ofvcompulsory retirement on several groundse.

3. Gne contention is thlat the statutory provision

under which the impugned order has been made 1s a non=-

existent statutory provisicn. e have already said

a

that what has been invoked is Rule 2046 (h) of the Indian
Railway Esfabiishment code (Yol.II). The petitioner is
.riéht in pointing out that this rule was not in existence

on 22.11.1988. New statutory rules have come into force

to uhé&h unfértunately no advertance is ma&e in the impugned
order. The corresponding prcvision of the new Indian
Railway Establishment Code (Ubl.II) i; Rule 1802.

Thevqéme power which is éonfarred under old rule has been
conferred by the new rule 180Z. fhis is, therefore, a

case of mistake.comﬁitted by the authorities in referring

to a wrong statutory provision. It is well settled
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that as loﬁg as%?he authority has the necessary power
conferred onfitgunder-the appropriate atatutory proviéions,
thelogder_passeé\by the authority which enjoys such poﬁer
cannot be aﬁﬁql%ed merely on the ground thaﬂ}it’has

adverted to a‘uiong statutory provision. As we are

e

satisfied that éule 1802‘of the new code corrssponds to

rule 2046 (h) éf the old code, it has £o be held that
the'impugnedfoféer 6? compulsory retirement from service-

was made undﬁf éule 1802 of the neuw C@dé. Tﬁe‘conditions

for invoéing tﬁ% pouer are idéntica;.“ Hence, it is>not
possible‘to ;nt%rferg with th§>impugﬁed ofder\on‘this

ground. : o oy o | 'i~
4, Anofhér éontentién of the‘petitioner_is that
according to'thé instructions ‘'which are in force as
guidelinés‘féy éxercising the‘pouer of compulsory retirement,

the case of theipetitioner should have been reviewed for

] . R

. compulsory retiﬁement under the aforesaid statutory.

1

provision ‘beﬁbfe he attained thé age of 50 years., The
instructions haQe.been issued for properly effectuating

the bbject of Fﬁe rule to enable the appropriate authérity

"~ to weed out the government servants who are no more useful
- ]

¥

to the administration. That is why this provision is
called a 'dead wood! rule which empouers termination of
services by coméulsory retirement of all those who are

not found usefuﬁ to the public administration, It is

A
—

well settled th%t action under which statutory provision

is not regardedfbs punitive action requiring fulfilment

o,
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of Article 311 of the constitution. This rule can be

- invoked if the government servant has entered service

"~

before attaining the aée of 35 years and has attéined

the age-of 50 ye%rs, ?Both fheSe conditions are duly
satisfied in‘thisncase. It is'Fdr the sake of cbnvénience
that the instructions provide that the process of reyiéu

of such cases should be done before six months‘oﬁ the

i

"government servant attaining the age of 50 years., It does

not mean that it cannot be done later. The statutory

condition is that he should have attained the age of 50

years for taking-action. Hence merely because the revieuw

uas not done bef@re the petitioner attainéd the age of ..

50 years and it was done-shortly thereafter, the impugned

: - v

order cannot be'renderedfgﬁfillégal

5. .pnother contention of the petitioner is that
if he was found.unfit to be continued in the post.he

held, the authority should have considered his suitability

_— .
fbfthe lower post. 1In this behalf:, reliance is placed

v

on para (II)(Z)‘OF the instructions contained in

annexure p-14 Railway Boardt!s Confidential letter dated

15.11.1979, firstly, it has to be said that the instructions

cannot override the statutory‘proViéions. The statutory

provision contaiﬁgd in Ruie 1802 proviso says .that thé

Railway servant who is in a Group 'C' post or service in

i

‘a substa-ntive capacity, but is holding a Group *'A'

!

.or Group 'B' service or post (and had entered Government

i

~service before attaining the age of 35 years) in an

officiating capacity and in case it is decided to retire
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him from the Group 'A' or Group 'B' service or post in
public interest, he may be allowed on his request in
writing to continue in service in group 'C' post or

/

service in which he held the substantive capacity.

6. In the reply filed by the respondents, there is
a specific averment to the effect that the question
regarding continuance in service of the petitioner in a

lower post is.required to be considered in respect of

-
1

officers who are officiating in gazetted post but held a
post in troup 1C'. in substantive capacity. As the case
pf the petitioner does not-fallAin.thaﬁ category, he
cannot insist on his being considered for conﬁinuation
in the lerr post. There ig, therefore, no subétance in
this cléim¢

7. It is also the contention oflthe petitipner ﬁhét
he has been picked and chosen for combulsory retifement
for the reason that he was not réaay to oblige his I
superiors by pleasing them in an impermissible way. .This

is a vague allegation, devpid of any particulars, Hence

it does not merit our consideratione.

8. It was urged that the adverse rematks were not
communicated to him as and when they were rééorded énd
were served to him in a bunch after a couple of years.
The Supreme Court has ruled in the matter of taking action
for compulsory retirement by invoking the dead Qood rule
that the adverse'remarks if not communicated, will not

vitiate the action of the authorities. 1In this case,
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adverse remarksiuere communibafed. The only_complaiﬁt’is
that they uere Gommunicated belatedly. It may be noted
that they ué;e‘éommunicéted before the impugned order

~

in ‘the case‘uaslpassedo

9. Anothervéontenfioﬁ.in‘this behalf is that the

adverse remérkéiare vague and nof relevant. It is

difficult to accede to the contention. The petitioner

o :

has produced-éicop%BOF the adverse remarks recorded in

the Confidentiél rReport as per Annexu}é A-16, A=-17, and

‘A=18 . 'It is sféted,in the ACR for the yéar ending 31-3.83

thg£“he needs tp apply harder tofthé job uitﬁ a vieu to’

improve his initigtive and drivé." Iﬁ'another ACR for the

year ending 31.3.1984 it has been commuhicated, "poorly.

He lacks sense! of repdnsibility, hié application to work

is poor and he;delays m;ttersﬁf-"... lacking initiative

and ;pplicatioh to uork.“-_Iﬁ tﬁe A.L.R., for the year

ending 31.3.1985, it is stated that "he is yet to sihcerély
. apply himself ih his present job.n These aderse_ |

comhunications; in our opinion’, are relevant to assess

the petitionef as to whether his aontinuénce in service

is ;n public interest or not. Hence it is not possible

to accept the petitioner's contention in this behalf,

~'1D. It is his, claim that his case is notlproperly
considered by the authorities and that'his representation
has also'not'been examined., These vague allegations
have been made'by the,petitioner in the applicatibn. The
petitionef has not made out a case by piacing any materiél

in this behalf. There is no good reason or ground for
0 - '
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us to interferé in the matter.. So far gé the'representation
is concernéd, the same is duly considered and rejected
by the Pfesident as' is clear from the reuieu order
made on 1.8.1989, copy of which i1s produced along with

theAreply. lJe do not see any substance in this contention.

1. Je see no good ground fto interfere. Hence, this

application is dismissed. No costs.,

(s, Ra ADI ; | (V.S MALIMATH)

MEMBER (A CHAIRMAN
|



