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The aol leant has assailed the adverse remarks given

i
by lisviev/ing .authority

to hlrn^vlde order dt.4.7.1983 for the year 193b and the order

rejecting the reore se ntation against the adverse re aarks

dt .27 .1.1339 . He also challenged the adverse remarks dt.').3.1938

for • -the year 1-X35 and the reo re se ntat io n against the

same rejected by the iigmo dt. 27 .3 .1939 .

-he ap'ji leant ci aimed the following ixeliefs:-

idj ina^ 3 ciirecLlon oe issued to the issoon'lents

chat the vacancy for the (b.ng insering ; dt.3C.6.86

snould not be filleo up ^ending disposal of this

• • 2. ,
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Original /^plication or alternatively the

ao) lie ant may kin-.ly be directed to be given

I

ad hoc oromotion oending disoosal of 'the appliciition

(b; -.'irection cancelling and setting aside the

rejection of the rebre sa ntatio n by the order

dt.27.1.1939 (.-.nnexure j-\bj and order dt.27.3.1939
/

(/innexure riB) .,

ic/• Cr.-.er and directian to the respondents for

exounging the revised remarks dt .4.7.19,-8 '

(/•vnnexure a4j and adverse refnarks' dt .9 .3.1533

(/knnexure a6).

3. The appliciint has earlier filed 0.\ 322/36. This

Ox--i v/as against the adv^srse remarks for the years 1984 and 1985,

3hri P .a.Laty, v/ho r/as the.then director General, -'GTj had

recoriied very serious adverse remarks. He v/as also the ' "

rievia'wing Officer Q;f his own remarks. The apol leant ivas

due to be promot-.'d to the post of deouty Director General

(engineering j, ,yh ..ch fell vacant on 3C..5 .l?d6 ,and at that

the sD-aicant was the only r,fficer eligible 55 oer the

existing relss. 0.. 322/36 „es -is,osed of by the

order ot .2J .5.1937, v.,hich is reproduced belo„

•'.-.fter the ravi wof the C.Hs. for the m.y lovi -od

I
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Director (ienera (Hngg.), if necessary, after necessary
amendi-nent, in the light of the charges in the organisational
set up of the concerned Departfnent of the Govarnmentof
India shall consider the case of the petitioner for
promotion to the post of deputy Director (ieaaral (Hngg.)
which fell vacant on 30.6.1986. If the petitioner v/as the
only eligible person as ^er the rules qualifying for
the post, his case alone shall be considered by the
Departmental Promotion Comfnittee without relaxing the
pInscribed qualificatiors in the case of the other
incumbents who did not qualify for such consideration on
the day v.'hen the post fell vacant."

After this, the applicant was suspended on 26 . 5.1987 and was

issued chargesheet for major penalty proceedings on 6.11.1987.

The applicant has since been exonerated in the departmental

enquiry. <

4. The adverse remarks for;the year 1985 have been expunged

by the Hon'ble Minister. The applicanYin this OA has again

conoe for the redress of hi^grievances that the DPC should not

be held until the representations against the adverse remarks

are disposed of. The applicant ^prehended the danger of tte

post of COG (cngg.) being filled up ignoring the claim of the

- applicant, who was theonly eligible officer. It is further

stated by the applicant that adverse remark of 1986 have come

into existence subsequent to 30.6.1986 when the post of

DDb (Engg.) fell va ant and the same post has to be filled up

in accordance-with the directions of the Tribunal dt .28.5,1937 it

OA 322/1986. It is stated thdt ttee then Director, Sh .Latey
harboured malice against the applicant, and to impede promotion
initiated departmental proceedings without any just and
reasonable ground. The review of the adverse remarks of 1985 ha
not/ been done objectively without considering the plea raised in
the representation. Similarly there was no justification or.
sufficient basis for awarding remarks for the year 1986.

* * *4 • • •



5. The respondents contested the applicdtion. It is

^^dmitted by the respondents that the adverse remarks for

the year i9B4 v^ere expunged, but the representation against the

adverse reiTiarks for the year 1935 was not accepted by the

competent autharlty after careful consideration. ' There was

also adverse remark in the ACR of the applicant for the

year 1986 and Shri L^tey, the the-n' Director General v./ho was

writing the ACrL of the applicant for the year 1986 did not

harbour any prejudice or'rrialica against the apolicant. Further

It is stated that the DPG vs^hich met on 27.4.1939 considered

the adverse re .narks .o niy up to 1985 of the aoplicant. The

apolicant was the' only candidate to be considered and his

upto 19S5 v,ere seen and evaluated by the CpC. The second

DPG v/as convened in coaipliarce y;ith the order dt .3.5.1938

and only those persons vho v.eiD3 eligible on 1.7.1937 v.ere

considered for the post of DJG (Engg,). The DpC adopted the

sealed cover procedure as there v/as a discipliivary. case

against the apD lie ant vVnich could be opened only after its

conclusion and the vacancy has been filled up only on

officiating basis pending the opening of the DPC recommendations

as considered on 27.4.1989 the name of the aoplicant alone .

Thus according to the respondents, the applicant is not

entitled to any relief.

L
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6. I have he a ret the learned counsel for both the parties

and have gone through the record of the case, is imply the

case is for the expunging of the advers^e remarks for the

years 1935 and 1986. Fro.m the record, it appears that Shri Latey

v.ho was iJirector General (Technical ^ '̂e veIcp-.ient) was a party

in OA 322/86. In fact the remarks for the years 1984 and

1935 v\ere both given by Shri Latey, uG (TD) . Remarks of

1934 lAiSre exjunged after review by the competent authority,

but the remarks for the year 1935 vhich were given by

Shri Latey were not expunged. T:he 'order dt .27 .1.1939

^ •4' representation
(Annexure A5) only .'states about the rejection of tYe/_ against the

remarks of the year 1985 by the competent authority. The

remarks were also revieuec afresh by the competent

ifeviewin.g authority other than the lieoorting authority and

the Reviewing authxity as commented in para-2 of the said

communication dt . 4.7.1933 . as follows

"rlov,ever, the report also shov/s th^t ha has over stated
his ^resume, so it is not fully agrea.,, to. In so far as
' Industry 8. Conscientiousness' is co nee cn-id. he has like s
and dislikes about the kind of vjork he should be oiven.
^ regaras promptness in disposal of work, he tends to delay
cases. -in so far as' fie ad i ne .s s •t d assume-• -'re sbon's ib i 1ity' ",
'is COn.cerned,. ne s ows reluctance^ to do work which does
not br ing aim in cont act with ia.d'ustr^^ direc11v . His
relationship with colleagues is not easy. It has also been

• sta-cey th_,L he haS gone through an uneasy period arisinn
out of ^his being posted to general technical co-ord ination
divispns. AS regards whether he'has been reorimanded for
inaitierent work or for other causes, he was verbally
.iniormeo to im-orc'/e his attitude and aporoach. As regards
integrity, complaints were received as' he caused delays
in the v^rk of fuel allocation \^iich Hork had been given
to n im." • ' "

L
.6.. .



H perusal of the above remarks would shav that it is iiot

supported by any factual state of affairs t2n-writte,n or

documentary . In a situation v^ere tte applicant has earlier .

assailed the adverse remarks for the period under review, the

conpetent Reviewing Authority should have given a meaningful

consideration to the various assessments made about the

performance ,of the applicant during the period uncier review,

opecific instances vBre required to be seen in support of the

adverse remarks in an objective manner. All the comments gi\'e

by the Reviewing Authority are of general nature. Even to the

extent that the integrity of the applicant has also been

touched, but it is novifeitere stated that his integrity is rK)t

certified, Or^ly because there was some delay in fuel allocatii

and a complaint was received in that regard, so the integrity

part has also been touched. He was also reported to have been

verbally told to improve his attitude and ^prosch, but

specific instances have not been stated. Further, it is

reported that the applicant has shown reluctance to readiness

to assume responsibility, but this fact too is not supported b;

any warning or action or advice or report against the

applicant. Thus para-2 by itself does not make out v^at the

Hevie\'>;ing Officer actually meant, v.hether he supported the

casual remarks of the Reporting Officer or he in any manner
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objectively ©o aside red thsra and Oa^S•- d thera to remain on

record against the applicant. Thus^the order rejecting

the repre se ntatio n of the applicant dt .27 .1.1939 cannot

be sust ained . The co nte nt io n o f the re s;• o nde nt s in th is

refjard is that the aCRs . of an officer are ivritten on his

oersonal performance and the decision of the competent

authority on the representation of the applicant was

communicated to the a:)p lie ant after detdled examination

by the competent authority. This,^ reply in the count-'r ^
various departmental instructions issued by iX)PST of

does not meet the requirenient of£law. The respondents at

least, vvhen the matter has come before the Tribunal, should

have supported the entries which^eaks adversely of the

aoplicant by something cogent so that a reasonable person

may be moved to consider the aopli.cant on the same assessment

toKing into accounlj'che performance of the aoplicant for that

year. (fiien there is no aata availaole on racord nor the

re spondents supplemanted the rejection of the reorese ntat'ion
on this basis also

of the year 198-5 by aocuments, so such an order/cannot be

, . , . to be 'J-susuai.nea in the eyes of law. The emohasis is^iven on

the remarks of the year 1985 all the more oecause the

V'/nich met on 27.4.1939, only consioered the .nid.i of the

aoplicanu up to the year 1935, In the meantime since there

was some depart-Tientai proceedings drawn against the applicant

4
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(in which the applicant has bse n subsaqifi ntly exonerated)'

so the recorno^e nd atio ns of the upC. ivere kept in a sealed

cover. Thus there is no just if icatio n'for the adverse

reinarks of 1935 to remain on record and the adverse

entries given are . to be ex.^unged.

'• There is another facet of the v,hcle 'matte r. The

adverse remarks of 1984 vhich have already bean exaunged

on the basis of the rsprs se nt-jt io n of the applicant

dt.14.3.1935 by the order dt , 26 .10.1938 ere almost ©f the

same tyTe as has been given to the applicant in the year 1985,

itie applicant has been com.nented adversely in the year 1934

that he is argumentative in temperament and has'been unv/illinc

ao x..Ue on diverse responsibilities. Further it was

reported that he evaces responsibilities and not easy

in reletionshi. with colleagues. Further it sorted

v/as verbally reorimended. The adverse remarks

given in the y-ar 1935 are almost the same regarding

unwillingno 5s to take on di^/e>se re s:,o ns ibil it ie s;

r-vj ,I'j - V i.ig i-;a^.ons j,bi.i le s anc.. not easy in relationship

v;iLh nis colleagues and that he v/as verbally roarinended.

-^n tne y-ar i9-,;5 only, it is further stated that he had

overs-uated his resume of performance for th3 year under

i-cVi'-',. an.L' nas been . e I £i\'•" .qn -^-he on-iroc-- ^ <
pn-)CfcSi, ox oec.LSion at his

L

y , . .
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end. This remark was communicated on 4.7.1-83 and • ,

the representation has been dismisseo. oy the order

dt .27 .1.1989 . Thus it is evideiit that the remarks'for

the year 19j5 are not based on objective co ns ide r at io n

of the performance of the applicant. In the case of

L.Jayaseelan Vs. Union of India 8. Ors . ('w,-. 899/87) decided

by the Principal Bench on 3.1.19.)1, there was under

consideration the report of the Reviev./ing Officer and it

was found in that case that Reviewing Officer despite

provisions of column-II requiring reasons to be indicated

briefly did not record reason for adverse remarks nor'cited

the material on which the said remarks-were foun.ded. It

was held that e ve e xecut ive actions of the Go ve r ane nt are

subject to re vie V/ if they violate any law, rule or

executive inst ;uct io ns-or are vi.olative of the executive

directions iss ed in that regard. 'Thus in the present case,

the; ox 19d5 is fio"c substantiated by any document or

substaace or fact ano can.iiox be allowed to rem.ain a'lainst

the applicant.

. ^legarding the adverse ;narks for the ye ^r 1936, this

too appears to be gi^/e^ in a mecnanical mannx. This remark

has baen give:, to the applicant on 9.3.1930 ai-xl almost it i
is

Lhe rspe-atition of the ndve ^30 remarks given to the applicant

i-n the years 1984 and 1985 bec.-'U
se '..'ncL. IS adversely commented

• . .IQ,
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aialns't the epjlic:.nt is on'.y that he has ov^r e st .un:]xcg

his resu.ne of oe rfo r.aance, his arnu-ie nt ai ive a'oroach and.

re i at ions I'dth the colleagues, his int^r •personal re 1 at-ions

and his t: aw vorl: is poor. As rogaras his r"?! at ion

v.'ith public is concerned, there are .nany coaplaints against

hirn. further '.t has also been co.vr"'ented that vhereever

he v/as ^posted, lot of complaints have been received and he

is bringing discredit to the organisation and his grading

ia belo\/ average . The applicant has rna''e a vivid

representation against the same, but that has been rejected

py a very succinct order at. 27 .3.193^ lAnnexure h3 ; . The

respo^x^ents hpve not suopleae nted these adverse remarks

by any fact in the counter. -hen the applicant v/as not

'•vorking up to the mark since 1934, even then it was not •

CO as ido r ^d proper to give him a memo regarding the short

comings evident from his personal or professional life.

The case of the 3pplic.;nt is th,,t \/hon he has come to the

Tribunal, there was every attempt by the re spo nden'cs to

defeat his promotion to the next post of deputy i'irector

Cfeneral (£ng Ineering) for which there was a vacancy existing

on 30.3.1936 and he was the only eligible can-'iaate' to be

consicerod by -t'C ^s per extant r'jle s prevailinq at th-^t

time. Since the applicant v/as not being considered, he has

eaii-.er filoo O.i 322/36. in 'that JA, the aoplicant

...li...
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ch cllo ng3the adverse rer.iar'.is give ~i to him for the

yea-S ^?34 5n>'. i9d5. in th {vt u.^, -chore v,'cs a soi:cific

c' ir-i ct io n to the ivsponclents, "If the petitioner v/os the

oniy aiigiole person as per trie rules Qualifying for the

post, his cise alone shall be considered by the

C-ep srt ns ntal i^'rornot io n Comioittoe v;ithout relaxing the

prescr'-bed qu al if ic st io ns in the case of other incunibe nts,

v'ho did not qualify for such cc ns iie rat io n on the day

ivhen the post fell vacant.'' This C.n v/as decided on

23.5.i?37. The applicant \;as 'suspe nded sornetinias in

.•.lay,^ 1987 and v/as issued a charge sheet for ma jor oe nalty

proceoc. ings on 6.11.1937. Thus the direction issued in

d.-v 322/36 for all purjoses was shelved because the

apolicant came under the shadov; of an enquiry. The Enquiry

y, 153^

'!io tn= applicant v/as exonerated of all the charges. The
I

tsiilch mat for ca:;si^erat io n of the vac ancy, . th.= refore,

kept the Trotter of the applicc.nt in a =:;aleci cover. The

^-=•0 coob^oered the' sdverie rsaiarks for ths year 1985.

it i3 also on recoi-i that the -.orms of eligibility for

apoointroent to the aort of Deputy Director General (Engineer.
-9) v.re also got changeo. It only spe a.s notning, but an
a-Uem.t to corner t^e aoplicant in every manner and to

• ' •12. • .

01; licet in that case submitted his report in Hay 153Q
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k^ap him out of run for promotion to th? po^t of

Jeputy ijirector General (£nginaering) . ^ha rospondents

in their- countor did not at all explain any of those

facts.

^ • -n 03-J/03 in 0.-^ 322/06, again a clarification

was given on the petition filed by Jnion of India and

rt v;as reiLeratad that only taose persons should be

consieerea ano apno inted' vho fulfil the prescribed

qual j-f ic at ro ns on ths date v;he n this post fall vacant,

i .e on 30.6 .1936 .

10. iakrng all these antecedants into consideration and

the manner in which the adverse remarks have been

given lightly without being substantiated by do currents cr

facts on r-cord, the remark of 1936 also should suffer the

, same fate as the ad verse 'remarks of 1905 being not based

on proper appreciation of the v,crking of the aoolicant

and shows a pre^judicial ana predeoided attituoe against the

..plicnt for tho,reasons not far to saek. The aoplioa^U had

=lr=.dy filed OA 32^36, the aolicant has already faced the
e.qulxy xavnich he ... also s.see„=;ed so.et i.e. ,53,
and still the applicant has nst been served .ith any :.e.o
directing h.n, to ro.rove m a oarticul.r - • •

" in uhe

aarcicular srJiprn n-f^ no. oG.^o'nal or pro fe ss i.o nal life.

• • • J-3 , . .
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11. In view of "the above facts^ th© reviev-yed adverse remarks

. gi\^n to the applicant for the years 1935 andl986 dt .4.7.1933

. /

and 9.3,1938 respectively and the orders dt .27.1.1989 (Annsxure

A5) and27.3,1989 {Annexure AS) are quashed andset aside.

12. The promotion to the post of Deputy Director General

(Engineering) v;as subject to the outcon^ of the present

^plication .Nb .1160/1989 and since the application is being

allowd, the respondents are directed to consider the case of

the ^piicant again by constituting a review DpC for the vacancy

which occurred on 30.6.1986 where the .applicant was the only

person to be considered as per the Extant Rules and in case the

applicant is found fit ^or promotion and the Review Dpc shall

not consider the ^adverse remarks of 198© and 1986, he should "

be given promotion w.e .f . the date arxi ^ all beentitled to

all the consequential benefits of arrears of pay etc . till tte
N

date of his retirement and revised terrdnal benefits on the

basis of last pay drawn on the post of Deputy Director General

ngineerlng) in case he has been^promoti^- In the circumstances,
theparties to bear their own costs.

AKS (J.P. SHARf^)
iViE/vBER (J)


