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. Whether Reporters of local p‘apers may be allowed to see the Judgerﬁent ? 7
2. To be referred to the Reporter or not ? },, ' | '

3. Whether their Lordships wish'to see the fair copy of the Judgement ? .-

4. Whether it needs to be circulated to other Benches of the Tribunal ? _
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THE HON'BLE MR.JUSTICE AMITAU BANERJI, CHAIRMAN
- THE HON 'BLE MR.D.K.CHAKRAVORTY, MEMBER(A)

JUDGEMENT

( JUDGEMENT OF THE BENCH OELIVERED BY HON'BLE MR.
D.K CHAKRRVURTY MEMBER)

In this application under Section 19 of t he -
Administrative Tribunals Act,' 1985, the applicant,
who was working as a Commissioﬁer of Income Tax,
New Dslhi has assailed the order dated 2.2.1989 passed
by the Ninistry of Finance, Department of Revenue
rejecting his représentation for restoration of
seniority in Cless-I Service of the Income Tax
 Department. The applicant has prayed that the
‘respondents be ordered to allow seniority to him
‘as Income Tax Officer Group 'A' after taking into
consideration thé gervices put in by him with effect

From 1.1. 1956 and to. further direct that the consequential

4§///benef1ts accru1ng on such promotlon 1ike deemed
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seniority for selsction as Deputy Commissionsr of
Income Tax and Commissioner of Income Tax&particularly

the financial benefita may Kindly be given to him.

2. The brief facts of the case are that the
applicant joined the Income Tax Department as Incoma

Tax Officer(Class-I1) on 12.9.1955 after having been
selacted by the Union Public Service Commission. He

was promoted‘to Class-I post on regular basis by the
duly constituted Despartmental Promotion Committee in
consultation with the UPSC with efFeét from 1.1.1966

by -‘the order dated 10.1.1966( Annsxure-C of the paper-
book) . The-promotion of the applicant was not on ad hoc
basis' but was on regulaf basis without any conditiona,
The seniority of the applicant was fixed with 1968
batch of direct recruits to Class-I, viz., for such dirsct
recruits who had qualified for seslection by the UPSC
in 1967 Examination for Central Civil Services. This
seniority Qas‘fixed by applying the ratio of 1:1 between
the promoteeﬁ_and direct recruits as laid dan in the
1973 Rples uith‘¥etrospective effect frcm 1959.1n

Writ Petition No.287/73 and several other Civil Appeals

the Hon'ble Supreme Court has approved this ratio and

‘the allotment of seniority in the case of promotess

and direct recruits in the Income Tax Servics Class-l.
The fixation of the seniority of the applicant was the

result of the Hon'ble Supreme Court's decision.

3. The applicant.contequ that thé impugned"

order dated 2.2.1989 is illegal and contrary fo.the
principles of law governing seniority. In éupport of his
contention the applicant.has given @ brief chronological
account of the controversy in regard to the fixation

of inter se seniority betwsen promotees and direct

QL//f/ecruits inducted in the Income Tax Service starting
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- from 1952 onwards. Due to non observance of the Quota
Rule of 1951 for récruitment to. the Class-1 cadre of
the Incomq Tax Department;)the seniority rulss could not
be given effect to after 15.1.1959. Thé matter went up
to the Supreme Court and in the light of t he directiéne
given in Jaisinghani's case ( 1967) 2 SCR 703,'the
respondents prepared a roster which was subsequently
challenged. The Hon'ble Supreme Court vide its

judgement in the case of Bishan Sarup Gupta Vs,

Union of India L1 3,2(1975) SUPP SCR 491, set
=

aside the seniority 1ist of 15.7.68 and directed the

ODspartment to prepare a fresh,senibrity list in the
light of the obser?ations made in thet judgement.
Broadly Speaking, the seniority list from 1951 to

1959 was to be peepared in accordance with the Quote
Rules of 1951 fead with the’Seniority Rule 1(iii) '
while the seniority list from 16.1.1959 was to bo
prepared in accordance uith fha Rules to be freshly
made by the Governmsnt in that behalf. Accordingly,
the 1973 Rules were framed by the Gouvernment (Annexuro

'€' of the paperbook).

4, The applicanﬁ has stated that the judgement

in the case of Jaisinghani governed the inter se
seniority betwsen direct recruits and promotses for

@ long time but the legal position in this regard has
undargone @ change arising Frdm_SUbsaquent Judgements
in the cases of A.Janardhana; Narendra Chaddha; Dinesh
Chandré Gupta & ors; Ansu Sekhar Guin and ors; aﬁ&

S.K.1ysr and Another.

S. The applicant contends that in the above
cited and many other judgements, the Hon'ble Supreme
Court has .decided that when there are no rules

regarding quota, it is the date of actual working that




decides the seniority. The applicant's contention
‘is that the 1973 Rules can apply only préspectively for
thoss promotees who were inducted after the framing
of the 1973 Rules and his seniority should be fixed
on the ‘basis ofithe leﬁgth of his sefvice renderod
by him after regular promotion te the Income Tax
Service Claggal From 1.1.1966. ARccordingly, he
prays that he shouid be treated ;s senior to the
'dirqct recruits of the 1966 batch i.e. thoss. who
joined in 1966 by virtue of 1965 Examination and
consequently his promotion @s Deputy Commissioner
and Commissioner 6? Income Tax should be ante-dated
which according to his computation should not ks

later than 12.4.1977 and 10.2.1987 respectively.

6. | The_feépondenéa have resisted the application.
They have taken a preliminary objection that the |
applicant had challenged the ordst dated 2.2.1989

passed by the reépondents fegardiqg his seniority

in Cless-l Service in Income Pax Department which
was fixed more than 15 years back. It is, therefore;
"hopelessly barred by limitation under Section 19(3) of the
Admlnxstratlva Tribunals Act, 1985. The challengo
'oFFths order dated :2.2.1989 is only a ploy to raise

a mafter which has Seen barred by limitation decades

ago. They contend that the question of limitation

in similar cases has already been conclusively dealt

with py the New Bombay Bench of the Tribunal in the

cases of A.M.Sheikh Vs. Union of India in 0A No.61/89

on 17.7.1989 and Shri V.T.Muley Vs. Union of India &
Others in OAzNo.ZS/QD oﬁ"18.1.1990. Another objection
taken by the reSpondents is that tﬁe ssniority givan

to the applicant was on the basia‘of the list prepared

at the directions of the Hon'ble Supréms Court in tho

§ case of B.5.Gupta Vs.Union of India (first Gupta caso).
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The validity of the Seniority Rulasand the seniority

Cs-

list was subsequontly upheld by t he Hon'ble Supreme
Court in the cese of B.S. Gupta Vs. Union of India, AIR

1974 SCie18( balled second Gupta case), Unce again in

the case of K.K.Dutta Us. U.Q. I, AIR 1980 SC 2056, tho

Hon'blo Supreme Court réaffirmed their decision in
respect of the seniority Rules, 1973. The ssniority
SN
of the applicant in the grade of Incoms Tax Officer
(Class I) was redetermlned in accordance with the
so framed
senlorlty rules/and thereafter his seniority in the

grade of ﬁssistan& Commzssxoner of Income Tax al so

underwent a change. The application is, thersefore,

misconceived and liabla to be dismissed at the

@dmission stage itself.

7. _ This application Filed on 26th May, 1989

was admitted on 16.8.1990 with the direction that

the MP Nos.1103/90 and 1699/90 will be considered with

the main application itself. The applicant had already
retired from service on Superannuation on 28.2.1989,

The applicant's Nisc.Petition No.2495/90 for expediting

the hesring was alloued. We have heared the learned:tounsal
for the applicant and the learned counsgl for the

respondents and have gone through the recards of t he case,

8. We may first conaider the arguments put forth
by the respondents about the case being barred by
limitation. It is very clear that the dpplicent, whose
seniority has been fixed long back, is precluded from
ventilating the very same issue at tﬁis late staga.

The applicant has assailed the recent order dated

‘2.2.1989 rejecting his representation presumably with

8 view to circumventing limitation. We have no hesitation
in unequivocally holding that the present OA is barred

by limitation. However, conéidering the importange of

the vexed issue regarding the dstermination of inter se

seniotity between the promotees and direct recruits of

Q//blies I Income Tax Service which has a long and chequered
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history starting from 1944 onwards and qehding with

)

several landmark jddgemqnts of the Hon'ble Supreme

Court on this subject as also two Full Bench jpdgemenﬁe'
of the Central Administrative Tribunal in the case of
C.V.K. Naidu & ors. VUs. Undon of Indie & ors.~and batch
of éasés dslivered on 16;9.1989 and in the case of
C.V.Nair Vs. Union of India & Ors. decided on 29.10.1991%
although the present 0A is clearly barred b& limitation

we do not wish to reject the claim of the applicant

- splely on this technical ground. We think it expedient

‘ : . /also ’
to consider his grievance on meritsAn the light of the
9

catena of judgemsnts on the éubject.

9, The applicant's challenge to the order dated
2.2.1989 and the prayer that he be allowed seniority

as Income Tax Group 'A' Officer after taking into
consideration the éervicq put»inbby him on the same
pdst’with effect from 1.1.1966 and consequential re-
fixf}ion of date of his promotion t§ the post of Deputy
Commissioner/ Commissioner of Incoms Tax are in effect
a challenge to the recruitment rules of 1973 which were.
framed under the directions of the Hon'ble Supreme
Court and have been upheld in numerous cases decided

by the Hon'ble Supreme Court since then.

10. | For sake of brevity we may just mention that
initially the Rgcruitment Rules of 1952 prescribed a
promotion quota of 3313% and giving of weightage of
three years in seniority to the promotees to Class I
Income Tax Service. With the bresk down of the

quota systeﬁ from 1955, the fresh. Seniority Rules’

of 1972 were framed::whigh had retiospéctive. . .- ...

effect. from 16.1.1859- in‘complisdnce with the landmark




judgement of tﬁe'Supreme Court in the case of B.S.Gupta -
(knoun as I;; Gupta cass):ﬁThe weightage was abolished

but by the 131 rester for seniority, the quota betwsen
direct recruits and promotees to:Class I Service came to
S0%. The validity of these rules and the seniority lists
prepared thersunder were again challenged but was qphéld by

the Supreme Court in the case of B.S.Gupta (known as 2nd

“Gupta case) and also the case of Kamal Kanti Dutta & Ors.

Vs. Union of India & ors.

1. The Fuli Bench judgemant of t he Central
Administrative Tribunal in the case of L.V.K.Naidu and Ors,
Vs. U.0.1 & Ors. and batch, significantly étarted with the
quotation from the judgement of the Hon 'ble Chandrachud,

C.J. who observed as below in the case of Kamal Kanti Dutta

& Ors. Vs. U.0.I. & Ors. (1980 SCC( L&S) 48S) :-

® The disputes between promotees and direct
'recru;ts in various departments of t he
Government seem to have no end. No
sooner doea nna round of litigation coms
to @ decision then is another round started
by one party or the other, sometimes alleging
as in these writ petitions, that important
facts and circumstances wers not taksn into
consideration in the earlier proceedings
either because they were suppressed or
because, though cited, they were overlooked
or misunderstood. A virtual revisw is thus
asked for, opening floodgates to fresh
litigation.®

The Full Bench held that the dismissal of
SLP and the Review Petition by the Supreme.Court'against
the deciéion in the case of Dinesh Chandra Gupta Vs.U.0.I,
1987(4) ATC 779, uhich accepted the contention of the promotee.
officers ébout coupting of the ad hoc service rendered befora
their regular promotion éoes not declare the, l1aw and the - - ' .

applicants uvho héd an exactly similar case as that of Dinesh
Chandra Gupta are not entitled to any relief. The Full Bench
upheld theiruling in Naresh Chandra Dutte Vs.Union of India &
Ors., 1988(2) ATR. 10, which held against the promotess and
uphled the case of direct recruits.

12.. When @ similer issue was raised beforzwéhelal
ya

% Constitution Bench of the Supreme Court in'Hundiaj4§ajnan1
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Vs. Union of Iﬁdia & Ors.,_AIR 1650 SC 1106, the Court
uhiie re jecting all the contentions raised in the
petition, gave a8 final quietﬁs to the entire controversy
@s would be evident from the last paraénaph of the

judgement which is reproduced belowi-

@ Before parting with these petitions, we
cannot help observing that although the
issuas raised in all these petitions were

 set at rest by this Court conclusively
earlier, the petitioners thought it
necessary to tax the precious time of
the Court by approaching it once again
on g rounds which were least justified.

We hope and trust that this decision'puts
a final 1id on the alleged griesvances of
the petitionérs and no new pretexts are
found hereafter to rake up the same
contentions under other garbs."

13. In the light'of t he above summary and

discussion of the case laws on the subject, we &reo of
the wew that the application is deveid of any merit.
We dismiss the case accordingly. MP Nos.1103/90 end -

1699/90 also stand disposed of.

There will bs no order as to costs.

( D.K.CHAKRAVOBTY) | (AMITAV BANERJI)
MEMBER =2q-1/-49 CHAIRMAN




