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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OA No.917/2000

New Delhi this the 3rd day of September, 2001.

HON'BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)

S h. Raj i n de r 3 i n g h-11,
W a r d e r Roll N o.773,

S/o 3h. Prem Raj,
Fs / o 19^ • A1 i g a n j ,
K o 11 a M u b a r a k p u r,

NO'-W De 1 h i -. *" App 1 i can t

(By Advocate y h r i Y.D. Na ga r)

Versus

1. Inspector General of Prisons,
Ce^ntral Jail, Tihar,
New Delhi.

2. Deputy Inspector General of P rison.
Central Jail, Tihar,
rhsW De 1 h i .

o. D.S.r'. Prison, Central Jail,
Tihar, New Delhi. -Respondents

(By Advocate Shri Rajinder Pandita)

Q.„E_D_£„RL (ORAL)

B"y_,MLj! SLi.atLil'SL„RS.l.U..a M§.{!lbg.C._i.sll--

In the present OA the applicant has assailed an

order of termination passed by the respondents on 10.11.97,

wherein his services have been dispensed with under Rule 5

(1) of the Central Civil Services (Temporary Service)

Rules, 19o5 (hereinafter referred to as CCS (TS) Rules,

1965).

2. Briefly stated the applicant was appointed

after the recommendation of the Staff Selection Board (for

short, v3SB) as Warder in the temporary capacity on

probation for a period of two years. One of the conditions

in the appointment letter was that in case the applicant

rv- - ■



>

-a-

fails to complete the period of probation to ~the

satisfaction of the competent authority it will render hirn

liable to discharge from service, without any notice.

3. The learned counsel of the applicant states

that the order of termination . is though an order
Wc.

simpliciter but in fact if the ̂ Vetol is lifted it is an

order by way of punishment founded on an alleged misconduct

of the applicant of smuggling tobacco and drugs. The
k

aforesaid misconduct has not happened and if at^l//happened

^  for the sake of presumption without admitting the applicant

should have b€:en accorded a reasonable opportunity to

defend by way of holding a disciplinary proceeding or

giving him a reasonable opportunity. The learned counsel

states that in case it is found from contents of the

preceding circumstances that allegations levelled against

him which ultimately ensue termination are casting stigma,

the order of termination is bad in law. The learned

counsel of the applicant has placed reliance on a decision

of the Apex Court in AtiULiaJi^ Stat6„&t PyLaiah

JT 2000 (3) 30 1 as well as on Dlpti_Pcakas{i„BaQ,ec,i6g.

j  Satyendra Nath Bgse Natlorial Centre for Basgg

Scieacies^„Cglcuttg„&„Others, JT 1999 (1) 3C 396.

4. The learned counsel of the applicant as

regards limitation and his MA for condonation of delay

kfiled along with this OA stated that the applicant has not

fault of his to have approached this Tribunal in the year

2000. He stated that his application was previously filed

on 27.7.98 and as the previous counsel of the applicant has

kept the papers with him and have not removed the

objection, he ultimately removed the same in 2000 and as

such the OA which has been previously filed in 1990 was
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pending in the Registry but was numbered -in 2000. The

learned counsel stated that in view of the ratio of Hiss

Sajxtosh„Jlehta :v^_j3jiLJELC.ak^sh, 1930 RLR 355 the applicant

cannot be punished only because the Advocate has behaved

irnprofessionally in the matter. The learned counsel ha

also failed to explain as to why a representation has not

been filed as mandated under Rule 5 (2) of the CCS (TS)

Rules against the order of termination.

5. On the other hand, strongly rebutting the

contentions of the applicant the learned counsel of the

respondents has taken a preliminary objection with regard

to limitation and by placing reliance on the ratio of the

constitutional bench decision of the Apex Court in

Rathore_jv^_j3tate„o:LJi^^^ AIR 1990 3C 10 as well as P.J1.„

Saraacliandr^ri„jv^_j3tate_Q.tJleraLs.„^ JT 1998 (7) 3C 21

contended that the present OA is hopelessly barred by

limitation as provided under Section 21 of the

Administrative Tribunals Act, 1985 and the grounds taken by

tne af.'plicant for condonation C'f delay are not at all

reasonable and justified. Further placing reliance on 3._3^

Blithorels case (supra) and by drawing my attention to the

provisions of Section 20 of the Administrative Tribunals

Act it is stated that the OA would not be admitted unless

the statutory remedies are exhausted. By further

contending that as per Rule 5 (2) of the CCS (TS) Rules

tiicir 6 is a statutory remedy of making a representation

against an order of terrnincttion which has, admittedly, not

been exhausted by the applicant and as such the OA is not

rf) a i n t a i n a b 1 e.
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6.. Further on merits it is stated that the order

of termination is as per the terms and conditions on which

the applicant was appointed and as he has failed to

complete the probation period satisfactorily and his work

atid conduct was also not satisfactory as he was involved in

a  '^ase of smuggling of tobacco and drugs inside the Jail

premises, assessing on the circumstances and the

performance of the applicant it was decided to dispense

with ilio se.) viu.eS-. under the clauses of the appointment

letter for which they were legally entitled and to

substantiate, this he places reliance on a decision ,of the

Apex Court in 3tate„of

•=ibu.kia., JT 1991 (1) SC 108 wherein it is held that during

the probation period on unsatisfactory service record the

termination can be resorted to which will be a simple order

tc:i minatiui i without involving any misconduct and the bad

performance would only be a motive for the order. in this

view of the matter it is stated that the order of the

termination is also not legally assailable and is valid in

all respects.

7. I have carefully considered the rival

contentions of the parties and perused the material von

record. The applicant admittedly has not exhausted the

statutory remedy of representation as .provided under Rule ,5

(2) of the CC.3 (IS) Rules. As per the provisions contained

in Section 20 of the A.T. Act it is mandated upon a

Government servant to have exhausted all the available

remedies to him before resorting to this court. The

learned counsel of the applicant has also not shown .as to

what was the urgency to .have approached this Court and the

-„d._.„n.-, fui i iuL availing the statutory remedy. As the Apex
Court in a constitutional bench decision in the case of



.R-itiia-Ce (supra) has held that failure to exhaust the

remedy would render the OA inadmissible for the Tribunal.

aifi dlso fortified by the said decision and hold that

having failed to exhaust the statutory remedy available to

Li ie; ai-^plicant this OA is not

8. As regards limitation, the learned counsel of

tifi; applicant states that it is on account of the fault of

the previous counsel that the objection have not been

>4" removed, despite accord of sufficient opportunities and the
applicant later on when came to know about this fact have

removed the object and filed this OA in 2000, is not

justifiable. The law cited by the applicant to this regard
i-. iict applicable to him. Here is a case where the OA was
filed in 1998 and thereafter neither the previous counsel

ncM tiic applicant were conscious and have shown their

ignorance towards the pendency of the OA under objection.

Ultimatialy the same have been removed in 2000 which will

net given them a fresh plea of limitation, which has

already started running from 1998, i.e., exactly one year

f I em tl)e date when the impugned order was passed. Having

^  regard to the cases of &J<^__Rmchmdr^i„ljXd.„3,^S^__£at^^
(supra) the present OA is clearly barred by limitation and

the MA for condonation of delay is rejected.

w

9. However, I deem it proper and necessary in

the interest of justice to also deal with the merits of the

Tiicn api^jlicant was appointed in pursuance of the

recommendation of the 33B on 27.2.96 and at the time of his

termination i.e. 10.11.97 he was yet to complete the

maximum period of probation of two years. One of the

clauses of the appointment letter shows that in case it is
found by the respondents that the applicant has not
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completed the probation period upto their satisfaction it

will render him liable for discharge. . Having regard to the

ratio laid down in Dipti Prakash Baner.iee's case (supra)

the resort of the applicant to claim that the order is

stigmatic even though it is innocuous and simple in nature

iwould be of no avail to him. What has been alleged against

him by the respondents in their counter-reply is that as

the applicant has been found to have indulged in smuggling

of tobacco and drugs inside the Jail premises his conduct

was not found suitable to retain him as Warder as he failed

to maintain his integrity during the period of probation

and it was decided to dispense with his services.
W.

Admittedly, not preliminary enquiry or departmental enquiry

was held against the applicant in this regard. Having

regard to the ration in Dipti PLa.}<g.§.ti Baaepieels case

(supra) the Apex Court has held that if on misconduct the

findings are arrived at the back of the applicant without

holding a regular enquiry the simple order of termination

is to be treated as founded on the allegations and will be

bad, but if the enquiry has not been held and no finding

has been arrived at and the employer is not inclined to

conduct an enquiry but at the same time did not want to

continue the employee against whom there were complaints it

would be only a case of motive and the order would not be

bad in law. Having regard to the aforesaid ratio and the

fai.^ts ano cit'cumstances of the present case I am satisfied

that the allegation levelled against the applicant in the

coui)t'2:i - affidavit by the respondents only constitute a

mutivcj, as such the order of termination is not

a  simple order of termination as per the terms and

conditions of the appointment order and also the, services

uf the applicant have been dispensed with on the decision

'-.' I the lespondents. The applicant hctving failed to



, complete the probation period satisfactorily, tlT?

,  respondents cannot be forced to continue the employee whom

they do not want in case his services are not upto their

standards -and lacking in performance. In this view the
*

ratio of KaushaIKishore Shukla's case (supra) squarely

applies to the facts and circumstances of the present case.

10. In the result I find no legal infirmity in

the order of termination. The OA is found bereft of merit

and is dismissed, but without any order as to costs.

(Shanker Raju)
Member (J)
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