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Central Administrative Tribunal
Principal Bench

O.A. 848/2000

New Delhi this the 7th day of November, 2000

Hon ble Smt. Lakshmi Swaminathan, Member(j).

Mrs, Rita Kumar,
W/o Shri Ajay Kumar,
R/o 158 H, West Arjun Nagar,
Agra-2812001.

Appli cant.

(By Advocate Mrs. Meera Chibber)

Versus

1

A

Kendriya Vidyalya Sangathan,
through Commissioner,
18, Institutional Area
Shaheed Jeet Singh Marg,
New Delhi-16.

2. Jt. Commissioner (Admn.),
18, Institutional Area,
Shaheed Jeet Singh Marg,
New Delhi-16.

.  Dy. Commissioner (Academics),
18, Institutional Area,
Shaheed Jeet Singh Marg
New Delhi-16.

4. Assistant Commissioner,
KVS Sector J. A.ligang,
Lucknow.

5. Principal,
Kendriya Vidyalya No.1 ,
Air-force Station,
Agra.

(By Advocate Shri S. Rajappa)

ORDER (ORAL)

Hon'ble Smt. lakshmi Swaminathan. Memberrjl.

The applicant has filed this application impugning
the transfer order dated 30.10.1999 passed by the
respondents transferring her from the Kendriya Vidyalaya
(K.V) No. 1 , AFS, Agra to their School at Khandwa (MP). she
has also impugned the orders dated 18.11.1999 and 11.2.2000
by which she has stated that the Principal of the K.V, Agra
has rejected her claim for transfer advance and composite

Respondents
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transfer grant, including TA/DA and another order dated

7.4.2000 transferring one Mrs. Pushpa Jain from K.V. No.

2, Agra Cantt to K.V.No.1 , AFS, Agra on her request (surplus
adjustment).

2. The brief relevant facts of the case are that

the applicant who is a Trained Graduate Teacher (TGT)

(Social Studies), was working from 1987 at K.V. No. 1 ,

AFS, Agra. At the relevant time, her husband who is a

Physical Education Teacher (P6T) was also posted in the

same School at K.V. Agra. According to her, because of

certain domestic problems pertaining to the education of

her children, etc, both she as well as her husband made

applications to the KVS on 20.5.1999 requesting for

transfer/posting to other places. In paragraph 9(a) of

this application (Annexure P-VI), the applicant had

indicated the choice of Vidyalayas/Stations at Indore,

Dewas and Mhow^ and under paragraph 9(b) against the column

whether she was interested for transfer to any K.V. in a

particular Region in which^case she was to indicate the

preferences in terms oi^ Region, she had given the Code

"03". This has been explained as the "MP Region" in which

the stations she had indicated as choice stations were also

situated. A similar application had also been made by the

applicant's husband. Mrs. Meera Chibber, learned counsel

for the applicant has laid much stress in the Note- column

under the declaration to be given by the applicants for

transfer on request which reads as follows;

"My spouse may be posted at the same station.
Otherwise it may not be considered for transfer".
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irsuance of the
This Note according to her is in put

requirement mentioned in paragraph 13. namely, to narrate
the compelling problem(s) for seeking transfer.

3. Learned counsel for the applicant has submitted

that after the impugned transfer order dated 30.10.1999 was
passed, the applicant was relieved from the K.V. No. 1.
AFS. Agra w.e.f. 15.11.1999 when she was also informed
that she is entitled for TA/DA as per the K.V.S. Rules
(Annexure P-XJ. Immediately thereafter, the applicant made
an application addressed to the Principal of that School on
16.11.1999 (Annexure P-II) claiming payment of the advance
salary, composite transfer grant. TA/DA immediately to
enable her to join her duties at the earliest. In that
1 ett-er however, the Principal was informed by the

OS

officials of;the School that^the balance of School fund on
16.11.1999 was Rs.2716.70P so advance cannot be given to

the applicant. The applicant followed up this letter by
another letter dated 11.2.2000 again asking for the advance
amount of Rs.23,550/- in which she has explained her
hardship to manage the family affairs/expenditure. He has
also mentioned that this can be done latest by 14.2.2000
and if this is not done, she has informed that she is
unable to join her duties at the transfer place, namely,
Khandwa (MP). Below this application, there are certain
notes written by the respondents on the same

date. According to the learned counsel for the applicant,

the applicant had made several other representations
addressed to the Commissioner, KVS, explaining her problems

and family difficulties. In her representation dated
2.11 .1999, she had, therefore, requested that she and her

husband may be posted together and her transfer order may

u _
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^.be cancelled to-avoid unnecessary family disturbW^s and
financial losses. Mrs. Meera Chibber, learned counsel has
submitted that there was no reply to these representations

made by the applicant either regarding granting her the
transfer advance due to her or cancelling the transfer

order of the applicant from KV, AFS Agra to Khandwa (MP),
So the applicant kept waiting and again made further
representations on 11.4.2000 and 20.4.2000 requesting for
cancelling her transfer order due to the reasons mentioned

therein. By this time, certain other transfer orders had
also been effected by the respondents with regard to one

Mrs. Pushpa Jain, PGT ( Social Studies) vide respondents'
order dated 25.1 .2000 firstly to K.V. Shahjahanpur^ and

later by order dated 7.4.2000 to K.V. No. 2, AFS, Agra.

In another case of one Mrs. Shanti Krishnan, TGT (Social

Studies), the respondents have modified their earlier

transfer order by order dated 11.4.2000 and transferred her

^  from the K.v., AFS Agra^to Rangpuri , Delhi. Mrs. Chibber,
learned counsel has pointed out that these orders with

regard to Mrs. Shanti Krishnan and Mrs. Pushpa Jam have

been passed by the respondents in furtherance of the

requests made by these teachers^whereas the respondents

have acted in an illegal manner with regard to the request

made by the applicant in similar circumstances to cancel

the transfer order dated 30.10.1999. She has also

submitted that w4& the applicant had expressed her

willingness to carry out the transfer effected by the

respondents to Khandwa, provided she was given the

financial assistants which she was otherwise entitled

her transfer^ as per the letter dated 3.12.1981 (Annexure
P-XII)^ failing which she had requested for cancellation of
the transfer order. However, nothing was done by the

Pi
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respondents, whereas the situation was otherwisV^in the

case of the other two teachers for their transfer to places

of their choice. In the facts and circumstances of the

case, learned counsel for the applicant has contended that

when the applicant's request for cancellation of the

transfer to Khandwa and being retained in AFS, Agra was
A  I

still pending with the respondents, they could not and

ought not to have accommodated the other two teachers for

posting at AFS, Agra^thereby initially defeating the right

of the applicant for such consideration. She has pointed

out that from Annexures P-XVII and P-XVIII, it is seen

while Mrs. Pushpa Jain joined at AFS, Agra on 10.4.2000,

the other teacher, namely Mrs. Shanti Krishnan was

relieved from that post only by the transfer modification

order dated 11.4.2000 which again, according to her, shows

mala fides on the part of the respondents^ in not

her request for cancellation of the transfer order and

^ ' being retained in AFS, Agra. For these reasons, learned

counsel has very vehemently submitted that the prayers made

in the O.A. may be allowed.

4. The respondents have controverted the above

allegations made by the applicant. Shri s. Rajappa,

learned counsel has submitted that the impugned orders have

not been passed by them in any illegal or improper manner

but have been done in accordance with the relevant rules

and instructions, including the policy adopted by the

respondents and strictly keeping in view the pubic interest

involved in the matter. He has drawn my attention to the

KVS policy dated 26.4.1999 on the subject of "Annual

i,,nCl of KVs for
Request Transfers" of teaching and non-teachiny
the year l999-2n00 (Annexure R-I). He has submitted that
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this ins-t.ruction clearly lays down the methodVl'tigy and
procedural' for making the applications which are applicable

for any particular year, that is from 1st April of that

year to 30th March of the next year. Learned counsel has
mentioned that in the present case^what is relevant to deal

with^ the application made by the applicant for the year
1999-2000, she was required to do by 20.5.2000^^ which

she has complied with. He has submitted that under

Paragraph 7 of these instructions, it is further provided

that no request for cancellation of transfer, once effected

will be entertained, because these are applications for

transfers on: request which are made by the eligible

teachers and. which are processed annual 1 y^ keeping in view

both the interests of the individual as well as the

interests of the students and public interest. He has,

therefore, submitted that as the applicant had been

transferred to Khandwa which is in the State of M.P. in

the region of her choice as per paragraph 9(b) of the

application, the applicant cannot have any further

grievance in the matter or insists upon^further decisions
for cancellation of the transfer order. Learned counsel

has submitted that as the respondents have made the

transfer of the applicant in the order dated 30.10.1999

strictly in'-accordance with the rules and instructions on

the subject, that order cannot be impugned in the manner

the applicant has done^without even effecting the transfer

to Khandwa after she was relieved.

5. With regard to the contention of the learned

counsel for the applicant that the transfer advance package

had not been given to her, he has submitted that the

applicant was also fully aware that the School at the
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relevant time had very insufficient funds, narrte+y^ less

than Rs.3000/- and, therefore, she could not be paid the

advance. However, according to him, that does not preclude

the applicant from carrying out the transfer because the

amount due to her by way of TA/DA and salary in any case

would be paid to her subsequently at the place where she

would report^ which is also apparent from the remarks

contained in the application made by the applicant herself

(Annexure P-II). Shri Rajappa, learned counsel has,

therefore, submitted that there is no question of not

paying the due amount to the applicant but at the same time

the applicant has no legal right not to carry out the

transfer order on this ground. He has further submitted

that the transfer orders with respect to Smt. Pushpa Jain

and Smt. Shanti Krishnan were made on their being rendered

surplus in public interest, although it was on their

request also. In any case, the learned counsel has

submitted that^ since the request made by the applicant

dated 20.5.1999 for tranofor for the annual transfer on

request for the period from 1999-2000 has been acceded to

by the respondents, the question of cancelling that order

does not arise. He has also explained that after

Mrs.Shanti Krishnan was transferred to K.V., APS, Agra^from

AGCR, Colony, she did not report there but had made a

request to be posted back to Delhi,which was done by the

transfer modification order dated 11.4.2000. It was

pointed out that this order in any case relates to the

period from 1 .4.2000 to 31.3.2001 , that is in the new

academic session and is not relevant to the period, in

question. With regard to the order relating to Mrs.

Pushpa Jain dated 7.4.2000, he has submitted that this is
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also a transfer modification order. He has a>9<f contended

that neither, of these two parties have been impleaded by

the applicant.

6. Learned counsel for the applicant had also

referred to the fact that even in the case of applicant's

husband, she had made a request for cancellation of his

transfer from AFS, Agra to Mhow. That had been agreed to

by the respondents and, therefore, there was no reason

^  the request of the applicant for such cancellation of her

transfer order to Khandwa should also not be agreed to. To

this, Shri Rajappa, learned counsel has submitted that each

ofcase has to be taken on the basis^its merits and as there

was no post vacant to accommodate the applicant, it was not

done- whereas the bonafides of the respondents were clear

that "when the request of the applicant's husband came, the

same was acceded to because they could doih^He has,

therefore, submitted that the applicant cannot refuse the

transfer on the^grounds taken in the O.A. as it is a

mere incidence of service and the application which she had

made for request transfer, as provided in the respondents'

letter dated 26.4.1999 is a concession made by the

respondents^which is an annual request made by the eligible

teachers. He has also submitted that on the grounds taken

by the applicant, she has not assumed her duties at K.V.

Khandwa, and, therefore, she is not entitled to any pay for

the aforesaid period. In the circumstances, learned

counsel has submitted that the O.A. may be dismissed.

7. During the hearing held on 29.9.2000, learned

counsel for the applicant had mentioned about a vacancy

having arisen on the voluntary retirement of one Mrs. Lata
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^ Joshi by Office Order dated 22.2.2000. She ha^' ̂ bmitted

that the respondents could possibly consider transferr^he

applicant at k.V. Mhow in that vacancy. Shri Rajappa,

learned counsel has submitted that the respondents have

duly considered the matter, but taking into account the

relevant rules and instructions and the priority of other

eligible teachers, the request of the applicant for

transfer to Mhow could not be agreed to and they have,

therefore, taken the appropriate decision in the matter to

transfer her to K.V. A.F.S., Ojhar, which will be

communicated to her subsequently. However, since that

order is not before ym^ nothing further be said on this

poi nt.

8. I have carefully considered the pleadings and

the submissions made by the learned counsel for the

parties.

9. From the facts mentioned above, it is noted

that the applicant had made a request for transfer dated

20.5.1999. In this application, she had indicated her

choice stations as Indore, Dewas and Mhow. To the query

raised in Paragraph 9(b) of the application, she had

further indicated her interest for transfer in the Region

Code "03", that is in the State of M.P. The form filled up

by the applicant together with the declaration has been

dealt with in detail in respondents' letter dated 26.4.1999

for consideration of annual requests from teaching and

non-teaching staff of KVs for the year 1999-2000. jhc

tletailed instructions have been given in this letter

regarding filling the form which also appears to have been

complied with by the applicant, excepting the note appended
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^ to the column, under the declaration to be giverV_^ her.

This Note has been reproduced in paragraph 2 above and has

been heavily relied upon by the learned counsel for the

applicant. Taking into account the facts and circumstances

of the case, and the nature of the request application

called for annually by the respondents for adjusting the

staff in accordance with their request, the emphasis placed

on^ the Note appended by the applicant^ as if it has to be

W.he same weightage as her request for choice stations or

region cannot be accepted. In the present case, admittedly

both the applicant and her husband were posted as TGT

(Social Studies) and pSt^ respectively in the same K.V. at

AFS, Agra, ©yt They at the same time cannot request for

transfers and in the same breath cancel 'fin the same

application. Further, paragraph 7 of the request transfer

policy adopted by the respondents also makes it clear that
I

no request for cancellation of transfer will be entertained

and this was also well within the knowledge of the

applicant. The applicant had indicated that if she was not

posted in the choice Vidyalayas/Stations as per her request

application, she may be transferred to any K.V. in "03"

Region which has been agreed to by the respondents. In
•1,

this view of the matter, the action of the respondents in

transferring the applicant from AFS Agra to Mhow in the

State of M.P. cannot be held to be contrary to her own

request for transfer read with the transfer policy on the

subject of "Annual Request Transfers" dated 26.4.1999,

10. In pursuance of the Transfer Order No.

43/99-2000 dated 30.10.1999, the re^ondents have relieved

the applicant w.e.f. 15.11.1999^ it was clearly mentioned

that she was entitled to TA/DA as per the K.V.S. Rules.
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The letter dated 3.12.1981 also makes it clear^-hat the
transfer benefits are available to teachers who are

transferred even on their own request. Mrs. Chibber,

learned counsel has contended that the respondents ought to

have paid the transfer entitlements in accordance with the

K.V.S. Rules in time to the applicant to enable her to

join the place of transfer at Khandwa. This apparently has

not been done by the respondents because of paucity of

funds available with the particular School. This only

^  shows certain amount of mis-management on the part of the

respondents^ for which they have only to blame themselves

and they cannot, therefore, shift the entire responsbi1ity

in not carrying out the transfer order on the shoulders of

the applicant. Having said this, however, it is also

relevant to point out that even as early as 11.2.2000 the

applicant was aware that the respondents have taken a stand

that as she was no longer in the strength of K.V. AFS,

Agra and that she had to report to her place of posting,

some duty was also cast on her to carry out the transfer

order followed by the relieving order dated 15.11.1999.

During the hearing Shri Rajappa, learned counsel^ has also

submitted that even if the applicant had reported for duty

at Khandwa, she could have got the reimbursement of her

claims subsequently^which in any case cannot be denied by

"the respondents as she was fully entitled to the same under

the Rules. No doubt, the applicant had been making

repeated representations to the respondents to have the

advance amount released to her so that she can join her

duties at Khandwa but in view of what has been stated

above, that by itself would not totally absolve her from

carrying out the transfer order. As submitted by the

learned counsel for the respondents, her claim for
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reimbursement of the expenses incurred by herV^oi^

transfer to Khandwa will have to be reimbursed to the

applicant, although as pointed out above, the situation has

arisen , of inefficiency of the respondents. In the

representation made by the applicant dated 11.2.2000, she

had only requested for the transfer advance being paid to

her. From the notings made by the respondents in the

letters submitted by the applicant dated 11.2.2000, which

she has herself filed in the O.A., it is seen that she was,

therefore, aware of the fact that the respondents were not
-lo

considering ^er the advance as she was not in the strength
A-

of KV, APS, Agra^and she had also to report for posting at

the place of transfer, namely, Khandwa.

11. The subsequent events leading to the posting

of Mrs. Pushpa Jain and Mrs. Shanti Krishnan to K.V. APS

Agra in April s, 2000 would not appear to be relevant to the

issue of the transfer of the applicant made by the

respondents dated 30.10.1999. The learned counsel for the

respondents has submitted that the posting of these two

lady teachers has been done on their being rendered surplus

and in public interest although on their request. I find

merit in this submission that merely because a post which

the applicant earlier held as TGT (Social Studies) at K.V.

APS, Agra is vacant she has a right to be posted there
1  ;

cannot be accepted. Learned counsel for the respondents

has further explained that there were three other teachers

who had priority. Similarly, I do not think it will be

necessary to, get into the question as to how the

respondents placed Mrs. Pushpa Jain in APS, Agra , while

they still had on their own strength Mrs. Shanti Krishnan

as it does not appear to be relevant in the facts and

f'-
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011'curustarioes ' ot the case as poiiiteu out uy the

iearned counsei for tiie respuuueiits, What is isi issue lu

the f>re3ent case is regarciiug tue ti^aiisier of tiie appiicaul

oh her repuest for the coiicessioii yeai' uf iyws-iiwyp wiiereas

these ti'ansfer orciers cieai with subseQueiit periou.

besides, it was also open to the appiiCaiit to uiake aiiotiier

request trausier appiication if she so chose lu Lhu

subs0»4\i0i'iti y0cir Str&rti iitg l roiii i. 4* Ai Lti*

appiicaat had:' made the aforesaid representat loiis, it is

noticed that the appiicaiit has filed this appiioatiou ua

o.b.'Zoyy, that is when the next acadefuic session aas begun.

iherefore, in the facts and c i icumstaiioes of tiie case, tiie

prayer of the appiioant to quash and set aside tiie tiaasiei'

mod i f 1 ca t i on order dated V'.4.aoyfci which deals witii hrs.

Pushpa Jam who has not been even impileaded as party in

this 0.A. Is rejected.

16, 1rom a perusal of the orders dated lb.ii, lyyy

and 11. P. V000 ■ which are actually notes ap'p'ended by tue

respondents to the af>pl icat ions made by the applicant lur

translei' advance due to her, it cannot be stated tiiat tiie

resp>ondents have outright iy rejected her claim aitiiougii no

doubt they iiave also not paid iier(_dues iii accordance with

the AVS Kules because of paucity of lands available

theifi. .biiri Kajappa, learned counsel has also submitteu

tliat ii tlie app>l leant had, in fact, can ied out tne

traiisiei' at the relevant Lisue, the saute would iiave ueen

I eimbursed to ner witii iiiterest because tiiey were not aOie

to pay her ciie amount earlier. iiie content loii ol Mrs.

iJhibber, learned counsel relying on the representat ion made

-'y tiie ap>p>l leant dated b. 16, iyy9 tliat tiie ap>p'licant could
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not proceed to joia her new place of posting loiV/aiU'i/ oi ia

advance on traasfer and cancel iat i.on oi ner tranKier tu

Kiiaudwa does not aosoive ner from carrying out tiie

otherwise legal transfer order to kuandwa. i"« other

aspect IS regarding not ^Leing/Jcne TA advance. m tuc

c i r cuiiib t ances ol tne case since 11 cannot be iieid tnat tnc

ti'iiiisl er oi tne appiiCanC per se is ii legal oi j us t i i it s

any interference in the matter, the applicant cannot claim

pay and consetiueut la i uenel'its iur tne entire peiiuu wiien

adniitteuly ttie applicant has not diaonarged lier uutiea aa a

teaciier. But the reapoudents also oanaot take auvantage ui

their own wrong in not arranging lui" tne i unda oi*

intiniatiug to tiie appiicaiiL to uiake iiei' claim lur tiie

actual expenditure lOi" the traiialei' at hei' new piace oi

peating. In the ciicumatancea, the reapondeuts cannot deny

the applicant regu iar i sat i on o! her servicea lor tne pei-iou

from l&. ll.iySy till alie joina ner uuties lu lue piaue

wheie ahe haa been transferred.

Ij. in tne short reply fiied by tue le-sponuents

dated i7.7.S;by0, they have submitted tiiat the iriuuimi inay
J

direct the applicant to approach the Frmcipai, a. v ,

Agra, for getting neoeasary payments made to her witu a

further uiiection to join duty at k. v. , w-iiaudwa.

Admittediy , at that time, the k.V, ArS, -Agra, uau vviln it

auffiCieut funds. Even by tiie ap'pi icai ion mauu by lue

ap)p>licant dated d.lk.iyyy i.Ann.xure r-Alvi reqUesiing lur ia

advance oii transfer, the respondents iiave uol liiciiiiateu to

her to collect her ent it lemefiL a. like lA/D-A, in Inia

letter, sLie iias stated that she WoUiu tnen be aoie cu join

her new p'iaoe of posting. in the c i r cuma tanoes oi tne

case, the contention of tiie reapondenta inai Lue applicant

had refused to join her piace of p'osting caunot uiso be

p>
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acot!pt<?Ci. Lous iPel' t ile l act LiiaL Llle ni)^i li/hiiL uau

I'lieP "cUiS app i 1 cat i Oil on 0,6,/iWPP, the respoiiucuts uouiu

have also taken Ciie uecisiuii auu (joiiveyeu 1 l to uue

appiioarit as to wliere anP wiieti they were vyiiiiug to pay me

lA auvaiice whiuii tiiey iiave laiieP to uo. riuwevei', siiice

tUe ti'ansier oruer dated do. id. iSaa la nor iitegai, on mis

ground aione ttie appiiualit oouiu not nave austaineu 1 ruia

joining tier duties at tne place 01 posting. in liie

c i 1" c ufiiS t aiio e s , tiie contention oi tne learned counsel loi'

ttie respiondents that the applicant will not ue eiiiiiieu to

any pay for the intervening period on tiie principle oi "no

work no pay" would not be justified. having regai'u to lite

faotS) the resp'ondents cannot take advantage 01 tiieii own

wrongs, respons1b1i1t1es or wrongs in deaiing witn tne case

in acuordance with tlie i r own huies.

14. i'aking into account tne totality oi me iaets

and c i rcUftistances of tiie ease iiie ti'ansier uruei' uaieu

3y. lb. lydy qua tiie aptp>liOant is heid vaiiu. me

respondents siiaii regularise the intervening p'eiioa tin

her joining at tier place of ptosting in accordaiiee witu tne

reievant rules and instmet lons . in tne ci i cuiiistances 01

the case, 1 ^ consider it appropiriate tiiat sue w i j, i ue

entitled to 'pay lor the p>eriod i rout Ib.ii.l'yaa t iii

l.o. dbbt) but it 13 fliade clear that tne entire jieriou i rum

I

lb, 11. lyyy till tiie date 01 iiei- joining siiaii be createu as

li she was on duty lor all other purp'oses. no oiuer as to

costs.

1 .amt. itaKsniHi .swami iia man >

kiemoe r ( v i

H.ii


