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Centra! Administrative Tribunnal
Principal Bench

OA No. 74.5/2000

New Delhi this the day of March, 2001 .

Hon'ble Mr. V.K. Majotra, Member (Admnv)
Ron'hie Mr. Shanker Rajui Member ^Judicial)

1 . Vishan Swaroop son of 5h. Bigha Ram,
2. La.xmi Narain son of Sh. Mahendra Pal
3. Raksh Pal Si.ngh son of Sh. Munshi Singh
4. Guru Dayal son of Shri Data Ram
5. Ram Khilladi son of Shri Gogi Ram

(.All working as C.asual Khallasi femporarv st.at.u
.a t L o c o S h e d D h o 1 p u r R a 11 w a, y 51. a t i o n -
C/o Shri Ramesh; H-16/97,
Sangam Vi har, New De1hi.'

, A p p i 1 (. a n t .s

(By Advocate Shri H.P. Chakravorty)

-Versus-

1  .. Union of India through the
Chairman, Railway Board,
Principal Secretary' to
Govt. of India,
Mini Stry of Ra i1 ways,
Rail Bhawan,
New Del hi-1 10 001 ,

O  Ti

4 .

he General Manager,
Central Railway,"
Mumbai , GST,

!he Divisional Railway Manager
Central Railway, Jhan-si

i he A-sstt. Mechanical Engineer
(Eraight), Central Railway,
DRM' s Of f i ce; .Jhans i .

.Respondents

(By Advocate Shri R.L. Dhawan)

0 R 0 F R

By Mr. Shanker RaJu, Member iti i :

In this OA the app 1 icants have cha 11enged ti-ie

acuion of the respondents whereby despite cancellation of

minor penalty charge-sheets issued to the applicants

without, stating reasons and showing intention to proceed

with them further major penalty charge sheets have been

issued to the applicants respectively in violation of RBE

171 of 93 dated 1 .12.93 which mandates reasons to be



recorded while issuing a fresh charge sHrefft wrrOe

cancelling the original one and also showing i ntenr, i on Oi

issuing a fresh charge sheet. The applicants; five in

number-, were engaged as casual labourer in the year 1984.

to 1985 and thereafter when it was found tnat their

casual labour cards were fake and forged the applicants

removed from service v/ithout holding a.ny eno.u i ry ,

Subsequently, on raising an industrial dispui.e che

Presiding Officer of the Industrial Tribunal at Kanpur "n

ID No. 22/95 while observing that the workmen had been

removed without any enquiry and against the principles ov

natural justice held the removal from service as bad in

law and consequently the applicants had been put bacd-, in

service. Vide .SF. i l dat.ed 16.9.59 the applicants had

heen issued a charge sheet for minor penalty for the

,^llp,g0(i production of fake casual labour cards for

getting employment with the respondents. The applicants

fi led their respected reply to the minor penalty charge

,qh00t,^ Vide separate cirner dated l .iG.99 t.hie ri.inor

penalty charge sheet under 5F 11 dated 15.9.99 had been

cancelled without stating any reasons and indicating any

intention to issue a subsequent charge sheet on the sanie

allegation. Later on, vide an order dated i . in.99 in-ider

Ru 1 e- 9 of the Ra i 1 vja y Se rvan ts (D i sc 1 p 1 '< ne & 9 P'nea l )

Rules, 1 963 (R a 11 w a. y R u ! e s nor s h o r t j in a o C) e e pt i s s 11 e ci L o

the applicants on the identical allegations of geLtinic

employment as Kha.ilasis on the basis of forged and fake

casual labour card. The applicants rely upon RBR 171/93

dated 1 .12,93 to contend that it has been decided that if

the order cancelling the proceedings is not a reasoned

order and there is no intention to i.s.sue a fresh charge

sheet, the Disciplinary Authority vjould be debarred from
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J  Initiating fresh proceedings against the applicants.

Applicants' counsel Shri H,P, Chakravorty, relies upon

P. Pasaralhan v. Sub Divisional Innsnector (Postal 1 -,

Karikal Others, 1 990 ( 1 ) ATJ 164 CAT Madras as well as

^.^ijnivel 1 apna Vs. Senior Superintendent of Post Office,

Bangalore East Division and another 1991 (15) ATC 917 to

contend that in such circumstances the issuance of second

charge sheet is not legally permissible. It is further

contended that in the av/ard made by the Presiding

Officer, no liberty was given to the respondents to hold

any enquiry. As such the respondents in absence of any

such liberty cannot proceed against the applicants in an

enquiry, it is further contended that under Rule-1i of

the Railway Rules ibid the respondents have a right to

hold enquiry in a minor penalty charge sheet. According

to him, if the respondents despite the liberty not

proceeded against them in an enquiry in pursuance of a

minor penalty charge sheet then they are estoprned from

taking up a major penalty proceeding subsequently. The

applicants further contended that in a similar avvard made

hy the Presiding officer in case of number of casual

labour despite liberty V'/as given to the management to

conduct a proper enquiry, but no enquiry had been held

against some of the workers which amounts to an

unreasonable and hostile discrimination to the applicants

who are similarly situated. It is further contended that

the matter is inordinately delayed as the charge

pertained to submission of alleged fake casuci.l labour

cards for the purpose of seeking employment with the

respondents in the year 1984-35 and the delay in

initiation of the disciplinary proceeding against the

a n pile a n 18 after 13 years w i t h out a n y r e a s on a h1e
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e.xplanat-ion of dolay is bslat.ed and t-h© act-ion of the

re.spondents is in violation of principles of natural

iustice.

V/

V

2, The respondents' counsel Shri R-. L. Dhawan

refuted the contentions of the applicants and as a

preliminary objection contended that the applicants have

not come with clean hands as they had suppressed the fact

of their being removed from service in the year 1987 and

also the fact of award passed by the Indu-strial Tribunal

on 2.12=97. It is contended that on the basis of an

award dated 2.12.97 the charge was correctly issued to

the applicants and the cancellation or a minor penalty

chargesheet was fully justified as the applicants were

aware of the reasons that a disciplinary proceeding is to

be held against them for securing fraudulent employment

on the basis of the fake casual labour cards. As regards

the RBE; it is stated that the same would not be

applicable in the case of the applicants. The

respondents have further contended that the removal was

set aside on technical grounds and further action is

taken by the respondents to uphold a proper and

reasonable opportunity to the applicant. According to

them even if it is an administrative error the same would

not give a right to the applicants. It is further

contended that if the charges are serious the delay would

not affect the enquiry. It is further contended that

when fraud is detected in the appointments the same are

to liable to be recalled. It is lastly contended that

the applicants have not at all been prejudiced by the

n
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action of the respondents and the iribur^-^has no

i(jrisdict 1 on to go into the correctness ot chargi!:'.'^ o.

iudicial review.

Pi , The applicants reiterated their c o n c e n 1.1C' n

by filing a rejoinder.

4., Before dealing v-zith the controversy ''n the

pp050nt, case the Tribunal vvhile Tssuing notices in tiia

present OA vide an order dated 1 ,5,2000 observed as

under;

"A charge-sheet issued to applicants vide
.Annexure A.-1 is impugned in the present 0,A,
on grounds, inter alia, that a similar charge
earlier framed has been dropped without
assigning reasons for the same. By placing
reliance on a circular dated 1 .12,1093 at

Annexure A-6, it is inter alia contended that
since the earlier enquiry had been dropped
vnthout assigning reasons for the same, a fresh
enquiry on the very sam.e charges is barred. As
far as applicants are concerned, they are
alleged to have obtained employment as casual
khalasies by producing false and fabricated
casual labour service cards, Personnel

Inspector, Jhansi has certified that he has not
issued the aforesaid cards to applicants.

OHjestion for consideration is whether it is a

fit case to interfere having regard to the
charges contained in the impugned charge-sheet,
namely, obtaining employment on the basis qt

false and fabricated cards,

J n t-he ci rcumstances, we d i rect not i ces to ne
issued to the respondents. List before .Jolnu
Registrar on A,7.2000 for completion of
n1ead i ngs,

We make it clear that orders that may be passed
in the disciplinary proceedings will be subject
to further order.s to be passed in the present
OA,"

5. In view of the observations made above, the

controversy to be re-sdved in the present case is whet'ner

after cancellation of a minor penalty chargesheet vnthout

reasons and intention to issue a fresh, a maior nenaltv
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charge-sheet. can be i-csued to a Kail way—^-ervanr.

specifically in view of RBE 171/93. It is further to be

resolved as to whether the charges levelled against the

applicants of obtaining employment on the basis of fai-se

and fabricated cards the Tribunal can interfere at the

i nter-1 ocutory stage of i-ssuance of charge-sheet. i he

contention of the learned counsel of the appl'icant-s t''at

in the year 1992 in a similar award pa-s-sed by i.ne

Tribunal giving liberty to the respondents to hold a

proper enquiry in the matter of casual labour card, the

r e -s p o n d e n t s li a d n o t t a k e n a n y a c t i o n a gainst so m e o f t h e

pef-gnns therein viz. S/-Shri Brij Ki shore, Puran Singh,

Subhash, Bijendera etc. and later on regulai'ised as

Group '0' employees without holding enquiries. As such,

in the instant ca-se wherein the award of Indu-strial

Tribunal dated 2.12.97 no liberty had been given to the

re-spondent-s to hold an enquiry. The action of the

r e -s p o n d e n t -s by i .s -s u i n g a m a j o r p e n a 11 y c h a r g e s h e e t

amounts to ho-stile di-scrimination violative of Articles

14 of the Constitution of India is not well founided. Ws

have peru-sed the award given by the Industrial Tribunal

where the allegation-s of the workmen were that without

holding enquiry the applicants were removed which was

again-st the principie-s of natural ju-stice. Even if th:e

liberty is not provided to the respondents by the

Tribunal the same is implicit and implied in the

c i rcum-stance-s. The right of the respondents to enquire

into the allegations again-st the applicants on obtaining

the employment on the basis of fake and forged casual

labour cards cannot be divested away 9. S L' 0 0 1 ' 0 Q 0- 1 ['i S

agai nst the apn 1 icant-s are serious , and if prove-d,

render-s the employment a-s void ab initio. The appl icants
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cannot, claim parity v/ith the casual labours p^r^y to ID

of 1992 and their cases are to be decided independently

in viev^ of the award made on 2= 12,97 =

6, It has been ne.xt contended that the

issuance of major penalty charge-sheet to the appiicant.s

is contrary to RBE 171/93 ibid and renders it illegal as

on an identical charge the applicants had been issued a

minor penalty chargesheet and on their respective reply

the same v^as cancelled but the reasons for cancellation

had not been incorporated in the order as well as no

inT.ention has been shown to issue a fresh chargesheet on

the same allegations. The respondents ccuitested thi.s by

taking resort to the fact that the same was mistakenly

Tssued as the applicants were to be proceeded in .a ma ion

penalty proceeding.s and further contended that even if it

is an error on the part of the respondents the same would

not give them a right contrary to law. To substantiate

tnis the respondents' counsel relied upo.n the judgment of

the .Ape.x Court in State of Harvana v. Ram Kumar Man p.

1997 (2) SCSL-J 257 and .A, K, Sarma & Anr. v. Union of

India, JT 1999 (1) SC 113. Although the RBE dated

1 ,12,93 debars the discipliary authority to initiate a

fresh proceedings in the event the reasons fnr

cancellation of the previous c.harge-sheet is not .stated

in the order and no intention to issue a fresh

chargesheet subsequently is indicated. Keeping in view

the seriou.sness of the charge 'where the applicants had

been alleged to have obtained employment on the basis of

false and fabricated cards and the fact that the minor

penalty chargesheet had been issued and thereafter

withdrawn without passing a. final order and also the fact



(8)

that, in the major penalty chargesheet no proceedings have

heen taken yet, we are of the considered opinion that no

prejudice has been caused to the applicants in

cancellation of the minor penalty chargesheet and

issuance of a major penalty chargesheet to them by the

respondents = In fact in a minor pen.alty chargesheet the

sciope of enquiry is very limited .and in a major pen.alty

chargesheet the applicants shall have an ample and

reasonable opportunity to defend the charges against

them. In this vievv of ours we are fortified by the ratio

laid down by the Apex Court in State of A .p. Others v.

N. Radhaki.shan, 1998 (A) scc 1.54, where in the

circumstances a charge memo is.sued in 1987 without being

cancel 1ed■was replaced by another charge-memo in the year

1995. The Apex court observed that as no prejudice has

been caused because of no significant progress in the

previous enquiry, the initiation of fresh proceeding

would only amount to an irregularity and not an

illegality. Applying the ratio of the above judgement we

find that in the instant case also no orders have been

pa.ssed on the minor penalty charge-sheet and as the

charges are serious and the applicant.s are to be afforded

a  reasonable opportunity in view of the fact that in

their reference to the Industrial Tribunal it was a

griev.ance that no enquiry was held before rernnving them

from service, the present enquiry initiated 'with the

issuance of major penalty charge-sheet rather is in the

interest of principles of natural justice bestowing the

applicants a reasonable opportunity to defend, As such,

we find no infirmity in the order passed by the

respondents' by cancelling the minor penalty chargesheet

and issuing a major penalty proceedings. The respondents
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had also contended that the appointment obtained on fraud

document even if detected after several years is to be

recalled as voidable. The aforesaid conten i-i on i --.-'

fortified by ihe ratio laid down by the Apex Court in

Union of India, v. M, Bhaskaran. 1996 ( 1 ) SCSLJ 1 .

7. It is also contended by the respondents'

counsel that the major penalty proceedings instituted

agai nst the app1i cants i s i nordi nateiy delayed.

According to the applicants the charge pertained to the

year 198^ and the applicants v,fere removed in the year

1987 and thereafter put back in.pursuance of the award

dated 2.12.97 as such the delay of about 13 years in

instituting the proceedings is neither explained nor

justified by the respondents. The aforesaid action is

impugned on the basis that the same is in violation of

principles of natural justice, depriving the applicants a

reasonable opportunity to defend after such a longer

period. We do not agree with the contention of the

applicants as the applicants themselves raised an

industrial dispute which v^as finally concluded in the

year 1997 and thereafter the respondents took action

against the applicants by issuing a minor penalty

charge-sheet and thereafter the major penalty

proceedings. As the charges are serious, we are of the

considered opinion that there is no inordinate delay in

the present case and even if there is a slight, delay, the

same would not affect the major penalty proceedings. In

this view of ours we are fortified by the judgement, of

the Hon'ble Supreme Court in The Deputy Registrar.

Cooperative Societies. Faizabad v. Sachindra Nat-h Pandev
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■v others, JT 1995 (2) SC 407, where it. has been held that

if the charges are serious, delay would not affect the

proceed i ngs.

8. It has also been contended that the

applicants while issuing the minor penalty chargesheet

under Rule 11 of the Railway Rules, ibid, could have heid

the enquiry as prescribed under these rules but by not

opting to the enquiry the issuance of major penalty

charge-sheet is not legally sustainable. We do not aaree

with the contention of the applicants, as there cannot be

any estoppel against the statutory provisions. The

respondents had thought it fit in the interest of thie

applicants to provide them reasonable opportunity by

issuing a major penalty charge-sheet and this action of

the respondents cannot be faulted.

9 , T n thie result, we f i nd that t.he i ssuanc:;e of

major penalty charge-sheets to the applicants is legal arid

valid. As -such the OA is found devoid of merit and the

same is dismissed. The interim order issued on 1 .5.2000

and continued till novj is vacated. The respondents are

directed to continue with the major penalty proceedinas

against the applicants and expeditiously concludfij the

same, arter giving reasonable opportunities to

appl icants within a period of six months from the date of

receipt of a copy of this order. No costs.

(Shanker Raju)
Member (J)

'San. '

(V.K, Majotrro)
Member (A)


