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New Delhi this the 2]7d day ot March, 2001,

Hon’bile Mr. V.K. Majotr
Hon’bhle Mr. Shanker Raju

. Vishan Swaroop son of Sh. Bigha Ram,

2. Laxmi Narain son of Sh. Mahendra Pal

3. Raksh Pal Singh son of Sh. Munshi 21ingh
4. Guru Dayal son of Shri Data Ram

5. Ram Khilladi son of Shri Gogi Ram

(A11 working as Casual Khall
at Loco Shed Dholpur Railway
C/o Shri Ramesh, H-16/97,
Sangam Vihar, New Delhi.

1. Union of India
Chairman, Railway
Principal Secretar“
Govt. of India,
Ministry of Raiiways
Rail Bhawan,

New Dalhi-110 001.

"D

The General Manager,
Central Railway,
Mumbai, C8T,

5. The Divisional Railway Manaaer

Central Railway, Jhansi.
4. The Assti. Mechanical Engineer

(Fraight), Central Railway,

DRM’s Office, Jhansi

.Respondents
(By Advocate Shri R.| Dhawan)
ORDER

By Mr. Shanker Raju, Member {J):

action of the respondents whereby despite cancellat-or of
minor  penalty charge-sheets ssued to  the applicants

Tssued to the applicants respectively in violation of REE
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recorded while 1issuing a fresh o
rancelling the originail one anc also sho

Subsequently, on raising an industr
Presiding Officer of the Industrial

ID No. 22/95 while observing that th
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filed their respected repiy to the minor penaiity chargs
sheet. Vide separate order dated 1.10.99 the minor
oenalty charge sheet under 8F 11 dated 18.9.9% had Deen
cancalled without stating any reasons and indicating any

allegation. Later on, vide an order dated 1.10.93% unosy
Rule-% of the Railway Servanis (Discipiing & Appeal)
Rules, 1962 (Railway Rules Tor short) had bean izsusd i
the appiicants on the identical ailegations of gebting
emplovmen as Khallasis on the basis of forged and fahs
casual labour card, The applicants rely upon RBE 171,753

dated 1.12.93
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order and there is no intention to issue

sheet, the Disciplinary Authority would
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the applicants.
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initiating fresh proceadings again:
counsel Shri H.P. Chakravorty, relies upon

P. Nasaralhan V. Suh Divisional Innspector (Postall,

Munivellappa Vs. Senior Superintendent

contend that in su ircumstat the issuance of second
charge sheet is not legally permissible It is  Tfurther
contended that 1in the award made by the Presiding
Officer, no liberty was given to the respondents Lo hold
any enguir As such the respondents in absence of any

auch Tliberty cannot proceed against the applican

snauiry. It is further contended that under Rule-11 of

the Railway Rules ibid the respondents have a right to

hold  enquiry in a minor

o him, 1f the respondents despite the liberty not

proceeded against them in an enquiry in pursuance of &

minor penalty charge sheet then they are estopped from
taking up a major penalty proceeding subsequently. The
applicants further contended that in a similar award made
by  the Presiding Officer in case of number of cazual

labhour despite 1iherty was given to the management bto
conduct a proper enquiry, but no enquiry had hasen held
unreasonable and hostile discrimination to the applicants

who are gimilarly situated. It is further contended that

the matter 1is inordinately delayed as +the charge
pertained to submission of alleged fake casual Jahour

respondents in the year 1984-85 and the delay in

initiation of the disciplinary proceeding against the
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2. The respondents’ counsel Shri R.L. Dhawan
refuted the contentions of the applicants and as &

preliminary objection contended that the applicants have
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not come with clean hands as they had suppressed
of their being removed from service in the year 1987 and
also thelfact of award passed by the Industrial Tribunal
on 2.12.97. It 1is contended that on the basis of an

award dated 2.12.97 the charge was correctly issued %o

the applicants and the cancellation of a minor penalty
chargesheet was Tully Jjustified as the applicants were
aware of the reasons that a disciplinary proceeding is to

he held against them for securing fraudulent employment
on the basis of the fake casual labour cards. As regards

the RBE, it 1is stated that the same would not be

taken by the respondents to uphold a proper and
reasonable opportunity to the applicant. According to
them even if it is an administrative error the same would
not give a right to the applicants. It 1is further
contended that 1if the charges are serious the delay would

is further contended +that
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nresent case the Tribunal while issuing not
nresent 0OA vide an order dated 1.5.2000 o
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chargesheet can he issued *To a Raiiwa
. ~ = - " = |-~
specifically in view of RBE 171793, TI% 1is furtner o o=

ts of obtaining employment on the basis of false

and fabricated cards the Tribunal can interfere at 1Tne

inter-locutory stage of issuance of chargesheel The
contention of the learned counsel of the applicanits that
in the vyear 1992 1in a similar award passad by fhe

Group D’ employees without holding enguiries, &s such
in the 1instant c¢ase wherein the award of Industrial

Tribunal dated 2.12.97 no liberty had heen given to  the

spondents  to hold an enauiry. The action of the

respondents by issuing a major penalty chargeshest

where the allegations of the workmen were that withoul

holding enguiry the applicants were removed which was
against the principles of natural jushice. Even if th=a
Tiberty is not proviced to the respondents by tha
Tribunal the same is implicit and implied in  the
clroumstances. The right of the respondents to enguire
into the allegations against the applicants on obhaining

against the applicants are serious, and 1Ff proved,

renders the amplovment as void ab initio. The apniicants




8. It has been next contended that tha
issuance of major penalty charge-sheet to the anplicants

is contrary to RBE 171/93 ibid and renders it illegal as
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the same was cancelled but the reasons for cancellation
had not been fncorporated in the order as well as no

is an error on the part of the resnondents the same would
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not.  give them a right contrary to law. To substan

this the respondents’ counsel relied upon the judgment of

the Apex Court in State of Harvana v. Ram Kumar Manm,

SLJ 257 and ALK,  Sarma & Anr. v, Union of

in the order and no intention to issue a fresh
chargesheet subseauently is indicated. Keeping in vieaw
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prejudice has been caused tae the applicants in
cancellation of the minor penalty chargeshest and

issuance of a major penalty chargesheet to them by the

scope of enquiry is very limited and in a major penally

chargesheet The a

them. In this view of ours we are fortified hy the ratic

ircumstances a charge memo issued in 1987 without being
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cancelled was replaced by another charge-memo in th
1695, The Apex court observed that as no prejudice has
been caused because of no significant progress 1in  the
previous enaquiry, the initiation of fresh nproceeding
would only amount to an irregularity and not an

o

illegality. Applving the ratio of the above Jjudgement we

their reference +to +the Industrial Tribunal 1t was &

grievance that no enaguiry was held before remaving them

From service the present enquiry initiated with the
issuan of major penalty charge-sheet rather is in the
interest of principi of natural Jjustice bestowing the
applicants a reasonable opportunity to defend. As such,
we find no infirmity in the order passad by ths
‘espondents’ by cancelling the minor penalty chargssheet
and issuing a major penalty proceedings The respondents




had also contended that the appointment obtained on frauo
document even 1f detected after several years is to be
recalled as voidable. The aforesaid contention 18
fortified hy the ratio laid down by rhe Apex Court in

k]

1 by the respondants

counsel that the major penalty proceedings instituted

dated 2.12.97 as such the delay of about 13 yesars 10
instituting the proceedings 1s neither explainecd nor

reasonable opportunity to defend after such a  longer
period. We do not agree with the contention of rie
applicants as the applicants themselves raised an

ndustrial dispute which was finally concluded in the

after the respondents took action

against the applicants by issuing a minocr penalhy
charge—-sheet and thereaftter the majot nenalty
proceedings. As the charges are serious, we are of the

Cooperative Societies. Faizabad v. Sachindra Nath Pandey




applicants while dissuing the minor penalty chargesheet

under Rule 11 of the Railway Rules, ibid, could kave held

the enquiry as prescribed under these rules but by not

any estoppel against the statutory provisions. Fre
respondents had thought it fit in the interest of the
appilicants to provide them reasonable opportunity by

and  continued ti11 now is vacated. The respondents  are
directed to continue with the major panal

against the applicants and expeditiously conclude the
same, after giving reasonahle opportunities to  “he

period of six months from the date of

receipt of a copy of this order. No costs.
S Rt O
(Shanker Raju) (V.K. Majotra)
Member (J) Member (A)

’San,”’




