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On  the baslis of

ardar dated 19

plicant, a Constable in Delhi Police, had

againat in a departmental encguiry on the

an 9.3.98 ona Smi. Santosh Humaril mads &

e SHD P8 Gita Colonw that the

able Harinder Kumar) reschad at bz

unken condition and kEnocked the door asz he

Fest.  On making & POR ocall the applicant

the place. after recording ewidence The

Meld the applicant guiliy of the chargs.
the Ffinding of tha snquiry officer wide an

11.98 the disciplinary authority taking a
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lenisnt wview awarded a major punishment of forfeiture

thres  wvears approved service permanently with cumulative
#ffact and also traated the period of suspension az  notl
spent on duty.  The punishment was carried in an appeal and
the appellate authority wide an  order dated .11.99

maintained Tthe punishment. The spplicant assalls

orders In this O

2. We  have heard ths learned counsel of rival

partiss  and perused the material on record. The filirst

contantion  taken by the applicant is that the Leies

is of a mistaken identity as in the PCR me wsage givan by
the complainant Smb. Santosh vumari the applicant had
describad as a Head Constable and during the oourse of

departmantal  e2noguiry  also this fact was afFirmed by Phles

.,
o

the  SHO.  According to the

described the parson who  wisited the place  of the

complainant as  Head Constable Narinder Kumar. In  this

conspactus  “he  applicant contended that as  DW-5 clearly

stated that the applicant was with him in his village at
the twime of occurrence he Is not the person who had visited

the place of the complainant in a drunken condition. e
hawve perused  the  ewvidencs of the witnesses molt For  the

“tain  the Taoct of

purposs of

P

mistaken identity. In the testimony of PW-1 Santosh Kdmarl

it had come on record that the applicant is the same person

in a drunken conditlion and In the

%

who had wisited haer plac

srtmental  enauiry  the complainant identified him.

LA 3
such  wWe  arse  of the opinion that +the identity of  the

applicant  was wery much established duiring thae enguiry and
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alse during the fact findinmg endguiry

Colony  wheare  the applicant was also 1

this uwanntlm of the applicant is her
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next contendsad by
before holding the anquiry PW-1 ACE Mad
&  fact finding snauiry whersin an alls
aprlicant had Tigured regarding the fa

a0
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and  Utterancs  of few words to the oom
report was forwarded to the disciplina
which the applicant was placed unde
applicant  contended that the aforesald
of the summary of allegation as 1t had

list ¥ documentsz. according to the a
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objection to non~supply of this rapor
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provided to  him with the result he could not

cross-axanine  the said withesses resu
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5] 1L not

effactively

denial of

reasonable  opportunity to him.  according to the applicant

the aforesald report iz relisd upon by
to  hold  him guilty of the charge a

=iplinary authority to impose a majo

On  the other hand, the respondents refu

by - contending  that Tha report of th
forwarding note and thers was nothing

TR &,

afersnce to the admission of
before  the 4CP and these Tacts were ve

applicant during the testimony of the

the ocourse of  the departmental  an

=~

examination. Az asuch no prejudics has
spplicant by non-supply of thiz report

M

of the matter. It is true
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report  had mentiocned about thes alleged admission  of the

3%

applicant mads before him prior to the departmental enguiry

i~

and =zubmltted hiz note to ths disciplinary authority on
which the applicant was placed under suspension. There is
no new material contained in the report excaept the allagsd

admizsion of  thse applicant This fTact of admission was

narrated by  the &CFP hiz testimony recorded during  The
courzs  of departmental =hnquiry to which the applicant had
been afforded a reaszonable opportunity to defend by way of
effactive oross-examination. gfter  hawing awvailed the

opportunity of cross-sxamination, in our wview the applicant

]
44

not been prejudiced by non-supply of the report of acP.

i

The enquiry officer while coming to the conclusion of guilt

applicant has only referred to the report  and
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to  high light the alleged admission of the applicant made

rezaid fact of admizsion

4
01
jry
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before ths senlor officer. Th
has alrsady besn brought in the testimonw oFf the agp., In
oar wiew the eﬁquiry officer has referrad to ths report of
the ACH with a view to bring the fact of admizgsion made by
the applicant gz such in our wview sufficient opportunity
had  beasn given to the applicant to controvert thiz report.

Aaceording  to us, therg is no procedural illegality in  the

gnguiry. @accordingly the reliance madse by the disciplinacy

o]

suthority on this  report is also with reference to  the

admission which the applicant had failed to prove az false

ar fabricated. The ocontention of

the applicant az such is

rejected in view of ths ratio of Hon’bkle aApex Court in 8.K.

s'n

Sharma. Y. Stete Bank of Patiala,. JT 1996 (3) 7272, wherain

el

i"’l

it ha= that unlesz the applicant sstablishes that

prajudice has been caused sven non-compliance of

law would not witlate the departemental anguirwy.
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Tt is next contended that one of the charges

e

the applicant is that he under the influance of

x

Ligquor reached the residence of the complainant. In  this

regard it iz contendad that though the applicant  wWas

gubjectad to a MLE and was ewaminaed by the Doctor wharain

aullt was . and the applicant was not Tound to

have oonsumad  alocohol. aocording to  the applicant’s

counsel MLO was not formed part of the departmental enguiry

record  as  this  oould have proved the innmcend@ of  thes
applicant. focording  to the applicant the conclusion et
the enquiry officer regarding this part of the charge is
basad on “no evidence® and az the enguliry affiocer  had
cbesrwed  that the allegation that the applicant was  tipsy

could  not be proved in absence of medical examination ard

is  proved on other circumstances is based on suspicion and

The disciplinary authority whils agreeing with
vhe findings of the enquiry officer where the charge of
being tipsy had not  been  proved did not follow the

requisite  procedure  lald  down under the rdlss by not

~easons/disagreement  and affording a reanonable
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apportunity of  show causs notice.  On th othar  hand,

sufficizsnt avidance on

il
i

respondents contendesd Lhat there

At owas undsr the  influence

Facord o show thal the applica
of  liquor when he had visited the house of  complalnant.

aceording  the learned counsel of the applicant the enguiry

officer had not exonerated the applicant of this
provad  the charge on account of Mis indecent behawiour In

lats hours and also relied upon his admission made pefors

e

effice, i.o., aCtP relisd the fact of Mis  being

drunk  at  the +time of hisz wisit to ths houss of The

complainant. In thes smartmantal enquiry, in our wisw, the

strict rules of
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Ewearn on h2ar-say, circumstantial  evidencos
the enquiry officer can come to the conclueion of guilt
agalnst  the ’awplicaﬁt~ It is only when no evidence has
bean adduced to support the charge in  the enguiry the
Tribunal can interfers by way of judicial review. In 1 e

instant case the complainant had clearly stated that the

applicant  was In a drunkean

corroborated by the evidenoce of PW-5%, who iz & sefnior

officer having no grudge against the applicant, in front of

whom the applicant admitted that he il

find that the enguiry officer through his finding rightly

camz  to  the conclusion of guilt against the applicant on

£

charge. The Tribunal has no jurisdiction to

interfere in  a departmental punishment if there

gwidence  to  support the chargs. @&s such, as thers is  an
gvidence  against the applicant on this part of )

from interfering with the same by  waw  of

JJudicial  revisew. As such this contention of the applicant

5 It is next oontendad that the allesgsd

acdmisszion mads by the applicant before the aCF iz not  an

gdmissic

as par Section 24 of Cr. PO oand also

is  ocontaendac

i
o+

wizsw of the provisionz of Evidence aot.

that the aforesalid admission has not  besn reduced  in

writing by the AP and the same is Tabrlcatsd against nim.

T the other hand, 1t is contended by the responcdents that

there Is no reguirsmsnt to reducs admni in writing whesn

the senior officer states this fact of admission. N ln]

malafides have the applicant againat the
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ACR and no o material iz brought on record  to show  that

either the withess iz b

&

3

1ling liz or is inimical Lo the

applicant.

&, Wz hawve giwen caraful  thought Lo this
contention and agres with the contention of the Fespondsnts
that & departmental encguiry is not a trial and as per Ruls
20 the Delhi Police (Punishment & Appaal ) Rules

oY

snguiry  officer is not bound to Follow the provisions  of

i3

Cr.PC  or  Indian Evidence act in  departmental Bl iy

Apart  from  this, it has already been settled by the Apswx

Court In a numbar of judgments thalt strict rule of vl den oo
el P¥e! nut'apply in the departmantal arnoguiry and it is  the
pre-pondarence of  prokabilities  which shall hawve the

spplilcation. In absence of any material to prove malafids

sgainst  the ACP we are not agresable to ths contention o

the applicant that in the absence of the admission
reducad in writing the sams is fabricated and falae. o

senior officer who is not proved to bs inimical towards e

z In the matter of

applicant  Is  not to tell s 11

mads baftors him by the applicant, a =subordinate

without any perzonal grudgs, which could not b

shed by the applicant in the DE.  &s such we arae of
the considersd opinion that the allaged admission of the

applicant  bkefore the ACP which has

respondents s not proved to be false or Tabricated, rabher

be correct. In thiz view of

the sams  has

of the applicant.

T Tt iz slso contendsd that the disciplinary

auvthority while awarding & major punizhmant upon  IThe

e

A o

apalicant  took into  asococount his previous bad  record  to
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inflict upon him the punishment which is contrary bto Ruls
16 (xi) of the Delhi Police (Punishment and dppeal) Rules,

1980, according the applicant unless the previous  record

is made a specific charge and an opportunity 1s afforded oo

the applicant to defend the same it could not be taken into

On the other hand, ths respondents contend

;—l)

that  despite grave misconduct the disciplinary author:

Wwith o wiew to take a lenient view perussad his  previous

1

record  where o major or minor penalty exist and in thi

{3

visw e took a lenient view and awardsd g major punishmeant
o the applicant. In  our wisw it iz only  whan  the

disciplinary authority awards severs punishmant upon the

splicant Rule 16 (xi) ibid would hawve any application. In

the instant case firstly the previous record had not been

e ke into acoount to award a re punishment but rathar

®

vaken into account Tor a lenlent wview and secondly a major
punishment of for

permansntly has  baan

vwiew, Iz not a seversa

= fBoauch

Wwill not have any application in the

the contention of the appllcand

& It is

the appellate

without dealing

authority had I3z
with the contentions of the applicant. The respondents”
mounsa2l  refutad  this  plea by stating that tha order is
reasonsd  and  had  been passed after considering all  the
contentions of the applicant. In our view the oradar passsd

by Thea is ressoned as per Rule 25 of

the FRules ibid and the appellate authority has taken into

consideration the contentionz of the applicant. It ia not

necessary  bhat sach and every contention of the applicant




sams s rejected, but without any order as to oos

should be reproduced and controverted in  the appesllate
ordar. What is to be ssen is  whether there 1s  an

Pt

application of mind by the appallate autiority.

\

e

\ e e [ e b
155 BLEN

this contention of the applicant is also rejected.

9. Mo other lagal grounds have been taken by the

i

applicant to assail the impugned orders.

10, Mawing regard te the discussion and reasons

made above, we Tind no merit in the application and the

[t

(Shanker Raju)

Membar (J)




