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invoived in all these four

7]

As the issuye

common, we  proceed to dispose of the same in this
common arder

2. The applicants having bsan aggriaved wiir
the impugned orders passed by the respondents by wii-h

it ha been ught  to deny

S0

4]

continuous officiation in Senior Time Scale of Ind’as
Telecom Service Group 'A' {(hersipafier callad 'TF2")
117 their in Group  TAY Zngineering
Service  and by withdrawing the eariiar orders T, a2
their DAy w,o.f 1,7.12378 Il refixing e, 7,
c4,8.1997,

2. The applicants, nciuding  Snri A1 Roy

already retired

Al
0
pe]

—

D

Q

o

—

-

o

being promoted to TES Group 87

s2rvices, in _-ptemhp; 1382 to December, 1982, the
applicants have been prommted on iacal officiating

L
)
—
0}

Dasis  in Senior Time Scale

of  Indian Telecom Services (hereinatisr called 173

service and continued to o

whereby their Services nave

regularised vide

Office Memorandum dated 10.10.1354 5=

narmanent 10 Seniar
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jently  the applicants were promoted on ad  nho

As in the  Junior Administrative  Gra

(hereinafter called ’JAG") in ITS w.2.7. 6.8,1905,

tha revised pay scale of  Rs,14200-18200 w,.a., T
8 vide order dated 21,.1,13%8 as per the

7.199

iNnstruc

2.199

Group

tions of the respondents dated Z27.10.1387 and
B which provides a total service of 13

Y
AT, The respondents, by the impugned order

H

)

4,11.,20060

.

, nave sought Lo revise the pay oF Lie

applicants . in the scale of Rs,14300-40G-122300 w.2. 7,

i.7.199

"applicants continued to ofiiciate in S

ATt

entitle

Q.

towWar

S
which

e
contend
post i
sarvice
passed

promote

he o
short o
claim

contend

19397, The

-
-

ppiicants have chal

-
e

2

respondents on the ground that their refi.ation

D

24.9,1997 denying them the pay Tiwation w.e.7,
6 1is contrary to their own instructions as ths

s BOUD

11 the date of their regularisation and 3

51

d for counting of this continues officiation

the eligibility criteria of 13 yesars service,

it

makes hem

D

Tixation of pay w.e.f 1.7.19986, The applicants

ed that this continues officiation in Group 'A°

17/}

to be reckoned towards seniority and other

benefits. Drawing our attention to the order

on 13,12,1882 where

o
o
m

applicants have bean
d to hold charge of Senior Time Scale of ITS
"A'. It is contended that it is stipulated iF
cal arrangement against any of the posts Talls
f 45 days, the officers will not be entitled to

any benefit, In tris back ground, 1t i3

ed that their officiation has exceeded 45 days,

thay are entitied for reckoning of this period towards

-

seniority and other henefits., It is further contended

/7
'
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that as per the reéspon etter dnt@d 27.10, 1397
and 9.2.1998 the only stipulation for grant of revised

e is that the upgradation scale wi]

2

pay sce
admissible fto such of Superintending Engineers and
those holding analogous and equivalent post of a

Group © Engineering Services who have completed in all,

a total service of 13 yasars in Grou AT, In thnis

back ground, it is further contended that the letter
talks of only overa71 service and total service of 12

~

years and there is no reference as to regui

—

sarvicea

AY)
S
5}

Al

of 13 years in Group 'A' which entitles them fixation

of pay w.e.f. 1.1,1836, It is contended that the
respondents  have acted wrongly in derogation of their

own letters.

4, The applicants Have further contended that
their officiation was continuous on the poét as the
same has never been terminated in case of applicants
and despite the appointment was not in accordance with
the rules the period of continuas officiation shall bhe

reckoned for the purpose of seniority., Drawing our

1

D

® Apex Court.,

attention to various Judgments of Hon'b
i.e., L.Chandrakishore Singh Vs, State of Manipur and
Gthers, 1989(2) SCC 287; N.K.Chauhan and Others Vs,
State  of Gujrat and  Others, 1977(1) SO0 %nf-

Constitutional Rench in

w)
Y
v
-
0
)
5
>

n

al

iy

ineering Officers’ Associahtion Vs, Stat

[{&]

D

I

Maharashtra and Others, 1990(2) SoC 7:5: iendra

N
)
a
[ )
D

<

$. State of Rihar and Others,

Narain Singh & Others
1920(2) sScC 217; Harjeet Singh Vs, UniQn'of India &
Gthers, 1980(2) SCC 205 0.P.Garg and Others Vs,

State of U.P. and Others, 1991 Sup.(2) SCC 51 and

Rajbir Singh and Others Vs, Union. of India & CQthers,




et -
1391 Supp(2) SCC 272. It is contendad that if .the

initial  appointment is on officiation basis and the

incumbent had worked continuousily the pericd shall be

reckoned for the purpose of seniority and other

benefi Taking resort to para 47(B) of Direct

ot

Recruit Class II Engineering Officers’ Asscciation's
case subra, it is contended that if the initial
appointment is 'not made by following the procedure
laid down by the rules but the appointee continues in
the post uninterruptedly till the regularisaﬁion of

ervice in accordance with the rules, the period

His s
of officiating service will be counted. It is in this
Dack ground contended that the appiicants bheing

continuously officiating in Group 'A’ service w.e,f.

September and December, 1982 and as such they

completed 13 years of service and their pay was

-~

rightly fixed w.e.f. 1.1.1998 and later de ion of

"D

revising the pay w.e.f. 24.9.1987 s absoluteiy
illegal, Though the applicants have not prayed for a

re1'pf of counting the officiating service, for the
g g 5

a2 o

purpose of seniority, the relief claimed is only with

respect  to quashing of the refixation order dated

2.2000 and restoring Th@ order dated &.1.1992,

The respondents 1in Lh

n

lT)

-
s

reply  took

preiiminary objection that the applicants' relief

i

misconceived as they had not prayved for counting of
service for the purpose of seniority put in on
officiatiné basis, It is further contended that the
appiicants had given undertaking to the Department to

refund the excess amount made to them in ase [DoPS

decided otherwWwise for fixation of pay in the scale o

Rs,14200- 1“.00 w.,e,f 1.8.1598, Tt is further
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7.

contended that the matter had heen referred to the

DAl

DoPT  vide letter dated 27.2.2001 the reference was

officiating service in

sent  regarding counting o

Group A’ post for computing 13 years of service Group
A" for grant of pay scales to the applicants is
within the rules or not., On consideration with the
O0PT, the Ministry “of Finance answered the

clarification by stating that only regular service in

Group A’ post shall be taken into account for taking

]

o7 13

ea

5
/]

<

of Group 'A' service. It is contended
that. the action taken by the respondents s 0
accordance with the rules and advise rendered to them

hy DoPT. It is further contended that the respondents

‘are  estopped by the cardinal principie of Promissory

estopple as the on account of their undertaking tie
pay scale was accorded to them w.e.f. 13836 subject ta
trhe clarification by DoFT and the applicants had

undartaken to refund the excess amount and ultimately

order have been issued and the period of continuous
officiation has not been itreated as a regular service
for the purpose of computing 13 vears of service in

Group A7, The applicants cannot be permitted fo

)
3

cnallenge the same when they had assented to the

et

dacision of the DoPT. It is further contended that

D
[vs]

B

the applicants have not claimed any reliefs,
respect to their counting of officiating service
towards regular service in their OAs. It is further

contended that the necessary affected parties hnave

also not hbeen made as necessary parties in these 0OAs
as grant of seniority to the appliicant would affect

the entire cadre,




Rule 26 6? TESV service that the applicants wersa
paermitted to .hold charge basis in Group 'A' post on
purely ioca] arréngement and it is stipulated that the
same would be terminated on. joining of  regular
. incumbent, This stop gap arrangement was in order te
meet _the exigency of thé department and for which the

approval of the appointing authority was also not

solicited. It dis the stand of the respondents that

'l)

the applicants have never been appointed in Group '4°
but  only allowed to officiate in STS of ITS Group "A°
in the interest of service as a temporary measure,

s per Rule 26 of RRS of

'J }
Y]

According to the respondent:
W/ ITS the applicants and other TES Group 'B' officers

were empanelled for promotion to JTS of ITS Group 'A'

b
i

Q.

on  regular bhasis hy the DPC h on 2,9.1984 but

D

taking advantage 6f the provisions contained in Rule
27(h), which qt1pu1ates the filling up of posts in S§TS
on ‘pureYy temporary basis or to fold charge Dy
promotion of permanent members of Class II who are on
the approval list of promotion to Junior Time Scale,
14/ the .applicants were appointed in hold charge bhasis of
Groﬁp 'A' officers vide order dated 10.10.1924 and tne

nay  fixation was accorded Lo them w.e.f 24,9.1884 the

'?/ date on which the minutes of DPC were approved,
) sccording to the respendents consequent upon the
promotion of 8TS on hold charge basis, the Jlocal
officiating promotion of the applicant was terminsated

“n terms  of local officiating promotion order datad

. 7.10.1982 and this had an effect of  automatic
xl | ravertion to the substantive grade of TES Group  '2°
which requires no formal order of reversion. The pay

of the applicants were also fixed in Group "B’ w.e.f,

T
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24,9,1984, as. such there is a break in service Ao

their officiation in Group 'A' cannot be treated as
Ccontinuous, In support the service book of the
applicants have heen annexed which clearly dindicated

the refixation of pay in Group 'B’ w.e.f. 24.9,1984,

1+ . is further contended that the pay scale wds
accorded to the applicants w.e.f. 1.7.1998 on the

)

hasis of their own deciaration of completion of

on 1.9.1995 with an

[9/]

vears .of service in Group 'A' A

}

undertaking to refund tha exces: amount in case DoPT

decides fixation of their pay in other way. As the
cases of the agp1igants weré re-examined on 2,2,.200G,
it was found that the applicants were reverted o
Group 'B' vide order dated 10.10.1984 ana pay henef it
was accorded w.e.f. 24.5,1984 as such on completing
~f regular service.in Group "A' w.e.f. 24.3.1984 and
on completion of 13 years, i.e., w.e, T, 24,10,19937
the applicants have been accorded the pay scale.
Their continuous service in Gro@p A’ started oniy
w.e.f. 24.9.i984 and as they had not completed 13
vears in Group 'A’ service the pay scale was accorded

+to them w.e.f. 24.9.1997 as per the rules,

7. The respondents have further taken a stand
that subsequent to promotion of STS on 10.10.1994, the
applicants and other similarly placed officials wera

regularised w.e.f. 10.10.1929 after completion of 3

_vears of service on hold charge hasis in compliance oF

]

(o)

the ratio laid down by the Hon

®

Apex Court on
12.12,1981  in N/S.K.Nayyér vs, U,0.71. Where the
servfce rendared by the app}icant and other similarly
placed officers w.e.f. 10.10.1984, i.e., the date on

which they were promoted to STS on nold charge basis
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B P
for the purpose of regularisation in STS. As  the
applicants had'not_objectedvﬁt that time, Lheir fresh
claim  for counting of regular service in Group A’
sinqe 1982 is misconceived. It was further stated

that their promotion to STS on hold charge bhasis is in

accordance with Rule 27(h) of the Recruitment Rulas

prior to promotion on 10.10.1984 the

rendered in Group A’ on officiating capacity w.e.f,

7.10,1982 termindated w.e,f. 24,9.13984,

officiating promotion were based on Circle/unit

Seniority in feeder grade and not on the ~all India

seniority. As the officiating promotions are

basically fortuitous 1in nature depending upon the

availability of vacancies in a'partﬁcu1ar circie/Unit,
the counting ofvofficiating period would result  in
discrimination to other senior officars who could nob
officiate due to non-availability of vacancies in

i

their Circles/Units,

+

a. The applicants 1in rejoinder

b

reiterate

their claim made in these 0OAs and further contended

that the service rendered as per letters

[97]

and 9.2,3998 a total service of 12

27.10,19897 g

years in Group 'A' irrespective of their designation
in  JAG. The applicants have resisted the recovery

sougnt to be affected'by the respondents on account of
the refixation of their pay.
9. We

have carefully considerad the riva)

contention of  the parties and available materia) on
recbrd. As regards the plea of the applicants for
seeking relief to reckon their officiating service in
Group A’ efits is

towards seniority and other ben

of Department




-~
concerned the same has not o been praved by the

applicants in their relief clause & of the DAs. what

-

is prayed is withdrawal of the order and restoration

. We. agree with the

D

of ‘the order dated 8.1.199
contention of the respondenté that in order to reckon
the period rendered on officiating basis, it is
essential to establish that such an officiation was
uninterrupted and continuous and was not without any
break. Although the applicants have nbt sought  any
relief vis-a-vis counting of their officiating period
towards the seniority but yet in the interest of
justice we are adjudicating the same. We find from
the service book of the respondents that their pay
fixation was done on 24.9,1994 by the responden
although no orders have been issued reverting the

applicants to Group 'B' but yet in accordance with

Rule 26 of ITS which provides as under:

Rule 26: Appointment hy promotion to
junior time scale in the service
shall bhe made by selection on
merit from amongst permanent

officers of the Telegraphs
engineering Service, Class-1T1,
ordinary with not less than eight
years approved service in

Class-I1I, on the recommendation
of a duly constituted DPC and in
consultation with the Commission.
The Period of probation shall be
two years {(Amendment Notification
dated 21-08068)),

(Emphasis supplied)
10, The applicants have empanelled for

promotion ~ to JTS of ITS Group 'A’' on regular basis by

)

. 9.,1984, Keeping 1in view the

the DPC  held on
crovisions of Rule 27(b) ibid the TES Group 'B’
officers have been‘empane1ied by the DPC and appointed
in STS of ITS'Group.’A’ on hold charge bhasis w.e.f,

10.10.1984, The .applicant and other TES Group '3°




\W

- 12 -
officers were already officiating in STS \1n local
arrangement, were given the»benefit of pay-fixation
w.e.f 24.9.1984L*1.e.,'the date on which the minutes
of the DPC were approved, As a .consequence  on
p}ométion ﬁo ‘STS on hold charge basis, the Jlocal

officiating promotion was terminated in terms of

promotion order dated 7.10.1982 and the applicants

il
()

d to their substantive

t

stood automat{cally rever
grade of TES Group ’'B’ and their pay was accordingly
fixed w.e.f. 24.9.1984 as such the pariod upto which
the applicants were regularised, there was a break in

ervice vide order dated 10.10.,1984 as such the c¢laim

o

S

of the applicant that their officiation to Group A
post was continuous is not correct. The service hoox
of the app11cant'f1nds mention of this. As such the
casa  law relied upon by the applicant inc1uding that

ruit’'s case supra

of Constitutional Bench of Direct Re

would not be applicable in the fachts and circumstances

of +the present case as the applicants had not
continued 1in the post uninterruptedly till the
regularisation of their services. As such this periad

of officiating service will not be recokned for

seniority and other benefits, The claim of the
appiicant in this regard is also liable to be rejected

as .there is no relief claimed by the applicant in
their OAs for counting of this officiating period
towards seniority and other benefits. The contentibn
of the applicants that their initial appointments in
Group A’ _service through letter dated 13,12.1332
clearly stipulates that if the local arrangement was
exceeded 45 days the officers would be entit?ed T

claim the benefit, 1is also not well founded. The

respondents have acted- in accordance with the




_seniority, if the officiating :

clarification which have

~ ] ’ W

statutory rules. The appointments of the applicants

were .on officiating basis and were also on Lemporary
hasis and as a local arrangement with a stipulation

that +the -same would be terminated automatically on

joining of regular incumbent. As rightly pointed out

by the respondents that the officiating promotion was
oan circle/units,  seniority 5nd not on  all India

arvices is counted the

)
D

same would be discriminatory to other officers who
1

could not have been offered officiation due ©TO

non-availability of vacancies in their circles., It is

next contended that in the letters issued by the
respond;nts on 27.10.%997 and 9.,2.19%82, there is no
reference of a regular service of 13 years to entitia
the applicants for‘ revision of pay scales w.e.,f.
1.1.1996. As  such as the applicants had rendered a
total service of 13 years in Group A’ irrespectiva

whether it is regular or not, the period rendered Trom
1982 to 13584 shall be counted as part of their téta?
sarvice to be reckoned for the purpose of pay fixation
w.e.f. 1996, We find from the record that  the
applicants hy their own dectaration ﬁhat they had
completed 12 years of service in  Group AT were
accorded pay scale w.e.f. 12.3.1996. At the time o

grant of pay scale the applicants themselves had

voluntarily given undertaking to the Department to

_refund the excess payment made to them in case the

matter which had already been referred to DoPT 15
decided other way. From a letter dated 27.2.2001 we
find that the Ministry of Finance nad wiritten to  the

Department of Telecommunications regarding

T

een arrived at 0N

consg]tation with. .the DoPT, wherein, it is stated thatl
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arrived at in consultation with DoPT i

__the OAs,

o

for  the purpose of computing 12 years of service in
Group. A’  for according pay scale to the applicants

only - regular service in Group "A' post shall be tahan

into account. In this view of the matter, although
the letter issued in 1937 and 1998 only refer to a

Lo ]

total service of 13 years, but in view of the decision

of 13 vears referred to in Group ‘A would he 4

Do,

ragular service renderad in the same group by tne

applicants. As the applicants had rendered 13 years
of regular service in Group A" w.=.T. 24.9.1984,

they w .ere eligible for grant of pay scale w.e.7,
24.10.1997 and as such rightly accorded the bens

w.e.f 27.7.1937. The refixation order issued by the

respondents cancelling their previous order is in

accordance with the DoPT instructions and cannot be
found fault Qith. Apart from it, the applicants are
estopped- from challenging this action of  the
respondents on the principle Qf estopple as they were
accorded pay scale subject to the DOPT clarification
and as such on their clarification the respondents had

taken action accordingly, which cannot be found fauit

with.

1.  In the result and having regard to the
discussion made above and reasons recorded above, we

ind no merit in all the four 0OAs and the same are

Q.
-
0
o
D
5
U
.

dismissed, The interim order passed

g e ———

{ SHANKER "RAJU) (V.K.MAJOTRA)

MEMBER(J) &];?/_ MEMBER(A)
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20.4.2001
0A-2667/2000
- *with
\,/6X1464/2000
OA- 871/2000

OA-.923/2000

Present: Shri S.N. Anand, Learned counsel for the

applicants

Order prononuced and signed.

Before we pronounce orders in QA-2667/2000 with

L) connected matters,

on behalf of the

Shri .S.N.

applicants and

Anand appeared befqre s

mentioned that a

subsequent. c¢larification has come to the knowledge of

the applicants 'which was issued by the DOPT against

which he has not been given a reasonahle opportunity to

rebut., The same was the position of the respondents

and was not found in the part of the counter reply and

A Subnnéeﬂms been

no senrywed  havwRadduced with regard to the OM, It is

contended that this OM would have changed the fate of

~the case and would have been applicable to the case of

the applicants.

Y

zontention of the

The remedy before him,

have

carefully considered the
learned counsel for the applicants.

with regard to discovery of the

new material and production thereof js to file a Review

Application against

pronounced.,

S;.?Q4ﬂ
{Shanker Raju)
Member (.)

CC.

the

which has . been

~ . :
-
- VL/A4afiéﬁi”//ﬂ
(V.K, Majotra)
Member (A},




