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Hon'b

S.P.

S/o i
R/¢c 1
New D

r'tlv Tribunal

New Dathi this the 4 th day of July, 2000

le Smt. Lakshmi Swamihathan, Member(J).

Jaluthria

ate Shr% Raghunath,

7/815, Lodhi Colony,

elhi—-110002. Ce Appiicant.

By Advocatls Shri A K. Behera
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Vet sus:

Comptroller & Auditor General
of iIndia,

10, Bahadur Shah Zafar Marg,
Mew Delhi-110002.

Director General of Audit

Dafence Services,

L-1} Block, Brassey Avenus,

Mew Delhi-110001 Respondents

e Smt. Lakshmi Swaminathan. Member{Jd}),

The applticant has impughed tha acticn of the

respondanis in passing the order dated 29,2 2000 rejascting
espondents  in passing the o . eja g
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appi:cati n) requesting for reconsideration and

LAﬂPﬂ¥=~*’un of the earlier order passed by them promoting
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transferring him as Supervisor in their office at
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2. The brief facts of the case are that the

icant iz working in the grade of Senior Auditor with the

ndents  since 1.3.1984 Under the Rules, his next }ine
rometion is to the grade of Supsrviszor He was earlijar

tdered and promoisd as Supervisor vide order dated

1987  and poszted at Chandigarh when, ccording to him.
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A7 there were two vacancies of Supsrvisors in Delh & had
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presented against that transfer order and in pursyance
theraof, that order was cancellad, However, during the

arguments Shri A.K. Behera, learned counse! has submitted

x

that the eariier order prometing and posting tha applicant

at Chéndégarh and its cancellation has not been challengad,

s

tablish
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atthough it has bsen refarred tL,in order 1o i

malice in law on the part of the respondents.  According to

the applicant, as many as 21 officers in the Bepartment have

beerr promoted and posted in New Delhi, as given in ths list
N

cn pages 4-5 of the 0.A. Learned counse! for the appiicant

has submitted that crie vacancy of Supervisor was avaitabls

in Mew Deihi on the death of Shri M.R.Pipal opn 18.7.48869
against which the applicant could have been postad on his
promotion to the grade of Supervisor vide theijr letter dated
18.2.2000 , instead of pozting him to ﬁ!fahabad He has also

as all +the four sanctionsd posts are at Delhi

anly., Hence, he hasz submitted that the rejection of the
applicant’ s representation vide impughed order dated
28.2.2000 shows malice in law for which he has submitted

that there is no nesd to establish any mala fide action on

the part of any particular officsr of h
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respondents
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hat the impugned action

1w0ows bias and discrimination agaii
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hars have besen posted in Dalhi whereas he has

3. The respondents have controverted the above

avermentis made by ths applicant and have alleged that the
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prayed that tithe same may be dismissed. They

that the applicant has been in service in the

they have decidsd not to continue  ths sama parson
indefinitely in a particular station. The applicant has

been considered for promoticon as Superviscr on selection

basiz and posted at Allahabad. They have refuted the
altegations made by ths applicant that thsre is ne sost of
Supervisor in  Allahabad because, according to them, the

any where subjoct to the condition that the actual strength
does not excead the sanctioned strength Shri M.K Gupta,
tearnsd  counsel, has submitted that earlier when the

their office at Chandigarh, he had requasted for retention
at Headquarters which was rejected by the cempetent
authority. They have alzp stated that there s no
arbitrariness in their‘action aﬁd it is for the Head of the
Department in his discretion to operate  the post of
Superviscr in any particutar Station. Regarding the
contention made by the apptlicant that as many as 21

officials have been promoted and retained in New Delhi, they

have clarified the position in para 4.3 of their reply,

From this, it

4

bs, inter atia, noticsd hat  some of  the

oefficers have already retired, others belong to a separate
cadre/post still others have less than 2 vearsz of zervice
befere retirement and the person at Serial No. Py, i.e.
My, N.S. Chauhan against whom the |earned counsel! for the
applicant had made =a spacific submission is  away on

deputation whiije another officer had been premoted to  the

L
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cadre of Supervisor much befors the impugned proemotion order
of the applicant. Shri M.K. Gupta, learned counszel has
also  very vehemently su h
ciraim a right to be posted againat the vacancy arising out

of the death of Shri M.R. Pipal, Supervisor on 18.7.1988 as

the posting iz within the discretion and powsrs of the Hsad
cf  the Departiment. According to i, the posts of

Supervisor/Secticon Offjicer and Assiztant Audit Officer being

in ohe  cadrse, the sams can be operated under the
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jurisdiction of the Directar General of Audit, Dafence

Services, Mow Deihi)as per his discretion. Learned counsal
has submittsed that in the circumstances of the casze there j3

no guestion of malicse in taw, as altleged by the appl!icant in
the action taken by the respondents which is in accordance

with the settled Jaw and rates. in the circumstances,

e

hhas prayed that the O.A. may be dismissed, vacating the ad

interim order which has bean continusd. He has relied op
the judgementsof the Supreme Court in Varda Rao Vs. State

of Karnataka {1885 (4) SCC 1314 and Union of India Vs. S.L.

4, In  the rejoinder, the aaa!icaht has reiterated
his averments in the C.A., namely, that the action of the
respondents s discriminatory, biasad and mailsa fide,
particutar!y because he could have besn gpromoted againat the

vacancy arising out of the death of Shri M.R. Pipal,

Superviscr in Delhi Cantonment office.
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ully considered the pleadings and the

submizssicons mads by the learned counse! for the parties.
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From the facts mentioned above, and hd g regard

Aito the  position under the settled law on  ths scope  of

judicial review in  transfar matters, as seen from the

felevant ca:

(u

ez, for example, S.L. Abbas’'s case (supra),
N.K. Singh Vs. Union of India & Ors. (1884(28) ATC 248)
and Gujarat State Electricity Boafd Vg, A.R. Sungomal |
Poshani {AJR 1988 s 1433}, there is no merit in this case.
Allegations of mala fide in law made by the applicant have

not been proved and there is no infractien of any professed
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norms and principlesin the tra nafer effected by the impughad

s

ransfer order, transferring the applicant on promotion from
e
!lahabao office. The contention of the

New Delni to's
tearnad counsel for the applicant that there s no
sanctioned post of Supervizor at Allahabad and hence the
applicant could pot be transferred there cannoct be acceptad
as the respondentsz have cfear%y stated in their reply that
within the sanctionad posts of Superviscrs, the Head of
Office can operate the same in any Station. it is  not

denied that the “applicant  ha: an Al India transfer
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Piabitity and hasz atlzo continued in Delhi for heariy . 25
years, in the circumstances of the c¢ase, it cannet be hald

that the action of the respondents to transfer the applicant
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to  Allahabad on promotion s tther mala fide or, ofh
gxtransous considerationz or not in public interest/
Jjustifying any interfaerence in the matier, It is settied

taw that the Courts cr Tribunal! are not an appellata
authority sitting in judgemsnt over tha orders of transfer
which have boen done on administrative grounds and in this

of
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¢ or  arbitrariness has been
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¥ the applicant
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e 7 In the result, taking into account ts and

/}JCirCumstances of the cass thers is no malsa fide,
arbitrariness or ittegality in the impugned transfer order.
dated 18.2.2000 or in the rejection of his representation by

the competent authority by the impugnecd order dated
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coordingly, the C A, faitls and iz dismissed.

tnterim order datsd 14.3.2000 stands vacated. Ne order as

hmi Swaminathany

{Smt. Laks
Mambar (J)
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