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New Delhis this the 2% ~ day of JANUVARY200L

HON“BLE MR, S.R.-ADIGE,\!ICE CHAIRMAN () o
HON *BLE DR.A ':\IEDRVALLI,NEMBER(J)

'Lakshman Das ]
S/o Shri Gumulfh Singh,
R/o D=I1/C=10, Moti Bagh=I,
NewDelhi and uorkmg as Specialist GT‘.‘I in Neuro Surgery,

in safdarjung Hospitaly ‘
New Del hi . ;io:c .. Appli can ﬁ}.?i

(By Adwocates Shri S..S'."Teuari).
Versus

1. Union of India,
through
Secrotary,
Ministry of Health & Family Welfare’
Niman Bhavan,
New Del hifg!

2, Secretary,
Depariment of Personnel &
Tralnlng’s
Ministry of Home Af‘lalrs","
North Bleock) :
New Del hi J'e's’s o s'RESpONdEn L5y

(By Advwocate: Shri VSR Krishna)
- DRDER_ -

Applicant impugns para 2 of reSpondents_’__
order dated 113;"37%?391 k(An nexure-i-A) and order dated 2.'3.194
(Annexure=AR) .’ He sesks placement\as Specialist Gr's ]
Weesify 1.-12-..91, the date on which Non-Functlonal
Selection Grade and Functional Selection Grade were

merged; with consequential benefi ts3

2;# By letter dated 7 76 ‘89 (Annexure-D)sanctvon was
conveyed to the transfer on deputation of applicant (uho

at the relevant time was Neuro Surgeon in Safdarjung Hospital,
New Delhi- as a Specialist Gr.“'IVI— in non=teaching speciaiist

sub-cadre) on foreign service to Saudi Arabia for a periad

of one year, That period was extended from time o tlme'“ &
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3. | Meanwhile by impugned order dated 11".:5:7§91
applicant and others were placed in Specialist GriIT
(Non=Fun ctional selection Grade) from the date shown agains¥
their namess In applicant's case the date was left
blankg,3 and in para 2 of that order dated 11"57"3.'5@1, it
was stated that in the event of any officer who uas
placed in the above mentioned Selection grade being on
study leawe/other kind of leavs/deputation on foreign
assignment, the placement orders should take effect
from the date he/she resumed charge of the post on

completion of “leave/deputation on foreign assignment.’

- ~ he |
4, ‘Upon applicant's return from Saudi Arabiaywas

placed by impugned order dated 2. 3594in NFSG Wee.fd! 1*:1‘3,394,
and meanwhile as the distinction between NFSG and FSG had \
been abolished in Central Health Se rvicei' applicant was
designated as SriNeuro Surgeon (Specialist Gril) PR
153194, which was the date of his resumption of duties

on return ffom abroad,’

S The question for adjudication is whether applicant
has an enforceable legal right to have his placement

antedated to 13129191 yhen hewas still on deputation

abroad';’é
6o Heard both sides;i
73 - We note that applicant had earlier filed

OA No.89/97 in which inter alia applicant had specifically
impugned para 2 of order dated 1137591 and had claimed

promo tion from the date of his eligibility with consequential
benefits] That DA was disnissed on merits by detailed

order dated 9425199( Copy taken on record) in which it

wa8s observed thus

" The respondents have also given a valid

reason for not giving effect o the applicant}s promo tion
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to the NFSG (R.4500-5700/~) from 1991 as
claimed by him3 The plea taken by the
respondents 1s that the applicant remained

on foreign assignment from 10516789 to

28325194 and as per the provisions of the
relevant rules @ was considered for

placement in the NFSG after completion

of 8 years service and his name w2s included

in the list issued on 1187591 l-i:xuever,

since the @pplicant was on foreign @ssignment
at the time it was stated in the order that

the date of placement in respect of officers
on deputation/s’mdy leave would be the date on
which they resumed their duty on return from
deputation/study leavesi We do not find any
infimity in this action of the responden tdi
It may further be stated that the Next Belouw
Rule, the benefit of uhich the applicant secems
to seek, is not available because the applicant
has not established that any of his juniors
in the Speciality of Neuro Surgery was promo ted

before the appllcant““

8% Applicant therefore filed CY No.7419 and cM
No.13950/99 in Delhi High Court which was dismissed as
withdrawn by order dated 10.42.99 (Annexure= L) in
order to enable him to challenge the specific ,
| condition imposed in para 2 of the order dated 171749

before CA T:

~nerma/ly
9, It is well s8ttled thatAthe benef‘lts of

prome tion to a@ higher post can be clalmed f]rom the
date of assuming charge of that higher post, which in

the present casL was 1.’53.5*'94/Up0n applicant:is return

may be said to be available in ths 'Next Belouw Rule'(NBR)
e




but to invoke that Rule, applicant has to establish
that any of his juniors in the speciality of Neuro
Surgery wsre promoted before him, The Tribunal in its
order dated 9,2,99 had held that spplicant had failed
to

m

stablish that any of his juniors in the Speciality
of Neuro Surgery was promoted bsfore him and no
material s have been produced by applicant!s counsel
before us during he=ring, to warrant our taking a

difrerent vieuw,

10. Ouring hearing, spplicant®s counsel

Shri Tewari sought to persuade us to take the vieu
that NBR uwoulao not ba operative gpecieality uwise,

but sub=cadreuise, If so, the names in the impugned
order dated 11.7.,91 would have been‘arrayed seniority
wise, put clearly there is no svicence that the

names therein have bsen arrayed in order of seniorityy
Inaeed the impugned order dated 11,7.51 contains
names of specialists in different medical specialistionsy
Inter se seniority can be meaningful only within a
particular speciality and it is only at the SAG level
that a combined seniority list is prepared. Hence

this contention aleo does not avail applicant,

11 However, in this connection, there is
DOPT's OM N0:220:B/1/96_Estt.(o) dated 22,11.90 which

commands attention, This circular which is rsp Toduced

in para 37 of Govt,of India's Oraers below FR. 22 in

Suamy's Compilation of FRSR Part I General Rules(13th

£dition=1997) is extracted beloy ¢

"(37) Grant of proforma promotion (NBR) for Non-
Functional Selection Grade Appointments in Grou
'A'_services’~ This Department 's O No.22038/1/86-
Estty(D), dated the 9th October, 1989 (not printed)
lays down the progcedure “and criteria to be followed
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for appointment to Non-Functional Selection
Grade(NFSG) in organised Group 'A' Central
Servicess In this connection, it ha2s now

been decided to follow the procedure indicated
below in reegpect of extending the benefit

of "next belou rule' for NFSG appointments and
also the sealed couer casesy

(a) In the case of promotion to NFSG, there
is no need to extend the select list beyond
the actual number of Selection Grade vacancies
even when any of the officers included in the
select list remains on deputation, since there
is no functional need to fill the vacancy created
by some one being away on deputation, Though
the junior is not thus promoted to fill the
NFSG vacancy, there should,houever, be no objection
to 2llow proforma promotion, as a special casey
to an officer included in the select list uhile
he is on deputation in public interest, without
insisting on the nommal condition of NBR,

? (b) As regards sealed cover cases, if the

/ recommendations in respect of a person for
appointment to NFSG are kept in the sealed
cover, the NFSG vacancy sghould be kept unfilled
till the disciplinary proceedings are completed,
In such cases, it is not permissible for a
junior person to officiate in the vacancy. In
the meantime, the post will only be operated .
at JAG level, If on finalisation of the disciplinapy
proceedings , the officer is fully excnerated, ’
he will be entitled for sppointment to the NFSG
from the date from which it was due and al so
for arrears of pay on that accountdn®

12, Para (2) of the Circular outlines the
precedure for NBR for NFSG's appointmente without
insisting on the nommal condition of NBR. IR this
connection during course of hearing applicant's
counsel Shri S.S;Teuari stated that spplicant uwould
be satisfied with grant of NFSG w,e.fs 1.12:91 on

notional basis without the benefit of arrearsg

13 The OA is disposed of with a direction to
réspondents to consider applicant?s claim for
grant of NFSG on notional basis wde,F. 1. 1291

?

with consequential benefits in the background of

aforementioned Circular dated 22511590 s and other

rules and instructions on the subject, by m=2ans

of a detalled, gpeaking and reasoned order under
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intimation to applicant within 4 months from

the date of raéeipt of a copy of this Orderﬁ

14, The OA is disposed of accordingly.' No

costsﬁ
“:\/L%L\Xi\\/\’\/ Woh o
( DR.ALVEDAVALLI ) (S.R.ADIGE" )
MEMBER (3) VICE CHAIRMAN(A)
[ug/




