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, Respondents

(By Adyocate Shri Devesh SinghQthrough Sh. proxy
Counsel.)

f2_R._.Q.JLJi

0
ey_Mr.a._S!ianlier_Raiu.a.„MeDibec„iJl;

The a,oplicant,, an ex-serviceman assails an order

passed by the respondents whereby the candidature of trie

a.i.^plicant for the post of Con.stable (Executive) in the

category of Ex-serviceman has been cancelled vide an order

dated 24„9„99 on the ground that the applicant is not

eligible to be given appointment as a Constable (Executive)

in Ex-;:>erviceman quota as per OM dated ..14„4„87„ he does

not come within the ambit of an ex-Serviceman„ He also

assails OM dated 14„4„87 whereby w„e„f„ 1„7„87 a person

who has been released from Armed Eorce at his own request

alter completing five years of service has been taken out

of the puryiew of the definition of ex-serviceman,.
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2,. The applicant joined the .Indian Army on

.I4„6„88 and as his family circumstances were not apt he

requested for voluntary discharge and on 22.. 9.. 96 the

applicant was granted the said permission at his owin

reqi.Jest., The a.pp.licant was issi.jed a discharge book whereby

the applicant has been treated as an E.x-serviceman Thoi.igh

he has been di.scharged at his own reqi.jest on extreme

compassionate groi.fnds before attaining conditions of a

pensioner,. yet he has been be.stowed with the .status of

ex-serviceman by the Army.,

3.. The applicant duly registered himself with

the Employment Exchange and in the first phase of

recruitment in the year ..1998 he applied for the post of

Constable (Executive) in the category of E.x-serviceman,,

1 he applicant si..!bmitted all hi-s relevant documents and the

same were verified.. The applicant was shocked to receive a

show cause notice dated .1.9..8..99 at Annexure A-3 whereby it

is proposed to cancel the candidature of the applicant for

the post of Constable (Executive) on the ground that as the

applicant had taken discharge from Army on his own request

he ceased to be an ex-Serviceman as per the amended

definition in pi.jrsuance of DOP&T Oh dated .14,, 4 ,,87.. The

af.>p].icant fi.i.ed his reply to the .show ca.i.rse notice.. The

respondents vide impugned order dated 24,.9,.99 cancelled the

candidature of the applicant as the applicant was not an

ex-serviceman within the amended definition of

ex-serviceman contained in the E.x-.servicernen (Remployment

in Central Civil Services and Posts) Rules„ .1979 i: .i..979

Rules Tor short).. The applicant challenges the

cancellation of his candidature on the ground that Sh..
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hagha Nand who was similar.ly situated had been aix^inted

and is continuing in Delhi Police Force since ..16,.8,.94 and

the applicant has been meted out a differential treatment

arbitrarily It is further contended that the applicant

falls within the ambit of ex-Serviceman as what has been

taken away by the notification dated .1.4,. 4.. 87 is the

category of persons included as E.x-Serviceman vide

notification dated 27,10..86 but yet within the definition

contained in OM dated ..1.4., 4..87 and the rules ibid as he has

</ served in regular Army and had been released without any

result, of reduction in establishment,, he contini.jes to be

covered i.jnder the definition of Ex-Serviceman contained in

the Ri.jles ibid.. It is further contended that the

notification issi.ied by the respondents on .14..4..87 is i.cltra

vires and has no reasonable nexus with the object sought, to

be achieved..

4,. The respondents in their reply took resort to

dated .14..4.,87 and contended that as the persons who were

previously incli.jded as ex-Serviceman and a.s they have been

discharged on their own reqi.jest after completing five years

service in the Armed Force of Union the deletion of this

clause from the definition of ex-serviceman would have an

effect rendering the applicant in-eligible., as before

attaining the qualification of getting pension „ i„e., ., 1.5

years of service the applicant has been discharged at his

own request and as such is not eligible to be enrolled in

Che Delhi Police,, in accordance with the Delhi Police

CAppointment and Recruitment) Rules (for short. Police

\  Kules,i „ ,i.t has been further contended that according to
his own averment the applicant was discharged on 22.,9.,95

"loved an application on 6..6..98, i,.e.. , beyond two years
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on discharge from Army and as such he is not eligiot^r for

appointment as Constable in the category of cx-Serviceman

as per the conditions laid down in the Police Rules,. It

has been further contended that the DOP.SiT DM dated .14,,4.,87

is perfectly valid,, and as the aforesaid provision is

deleted on the recommendation of an E.xpert High Level

Committee. the On cannot be faulted,. They have further

defended their action by contending that as the applicant

has been released/discharged at his own request he ceases

be an ex-Serviceman in terms of OM dated 14„4„87„ The

respondents further contended that the applicant has also

not completed the requisite service of 1.5 years which

entitled him to be an Armed pensioner,,

Tf)e a.pp.I.icant in his rejoinder reiterated his

contention taken in the OA and further contended that the

Army authorities issi.jed him a certificate on 2„ 12,,2000

whereby his date of discharge from service has been

correctly mentioned as 22„9„96 as such he was very much

eligible under Rule 28 of the Police Rules to apply for the

post of Constable (Executive) in Ex-Serviceman ouota,.

We have carefully gone through the rival

contentions of the parties and perused the material on
record,. Rule 28 of Delhi Police (Appointment and

Recruit™,«,t:, Ru.les. 1980 which deals with an Ex-serviceman
in Delhi Police is reproduced as under:

Enlistment, of ex-sol di ere- . - -
and reservlsrs r i i ' ' ' i - " '^x~bo.i. .icemen
permissible' on I'v 'n.  h .1.1,. Ufi.i.y 10 t:.f)e rank of ennc-+-aKi„

W  P<^r.t_ service will count fm '
provisions of ru 1 es j r nn-i ^^rsion as per
1 Pens ion) Rules„ ,1.977.-II ' " "
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(a) Ex-servicemen and ex-mernbers of all Police
forces of States or Union Territory,, who were
paid from the Central/State revenues may be
re-enlisted as constables at the discretion of

the appointing authority if their discharge
certificate shows previous service as Good or of
higher classification,, provided that (a) they
present themselves within two years of their
previous discharge^. (b) they conform to the

physical and educational standards laid down for
recruit-s from open marKet,., (c) they are
medically fit for police service according to
the standards prescribed for recruits and (dj
their age on the date of re-enrolment is below
30' years.. The age limit prescribed in this para
ma.y.j in sped a.1 cases,^ be relaxed i.ipto 40 years
by the Commissioner of Police,,

(b) Cavalry and infantry reservists of the
Indian Army,, below the age of 30 years, may be
enrolled,, provided that their military service

'W records shows good conduct,, and they are
exem.oted from annual military training by the
0 e f e n c e a. i.i t h o r i t i e s „

(c) Reservists of other branches of the Indian

Army may also be enlisted in the Police:;
provided that the conditions of their reserve

service and periodical training do not interfere
w 11 h t h e i r p o .1 i c e d u t i e s.,

(d) Th e t o t a 1 numbe r o f a 11 c ]. a s s e s o f
reservists shall not exceed five percent of the
sanctioned strength of constables,. They shall
be released from employment as soon as
mobi.1 ization is ordered so as to enable them to
r f.;* j o i n the colours,,"

^4 f •• In accordance with the provision.s ibid,, an

ex-Serviceman may be re-enlisted as a Constable if his

discharge certificate shows previoi.is service as Good and he

presents himself within two years of his discharge and also

till the age of 30 years relaxable upto 40 years and is

also conforming to the physical and educational, service,,

f he definition of an ex-Servicernan is nowhere defined in

these r.jle.s,. The aforesa.i.j r.jles does not preclude a

person within the definitioh of .an ex-serviceman if he i.s

released or discharged from Army oh his own request.. In
face Vide an ,TM dated 1.5..L1..96 the persons who have been

^  . discharged at their own request after completing five years
in the Armed Forces or Union were included and deemed to be
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an ex-Serviceman .. Bi.4t vide si.jbsequant noti. f i.catiorT dated

1.44„87 the. afonesa.i,d f;>fovision is de 1 eted But. the fac.;fc

remains that a. person who served in Army in any rank

irrespective of the period rendered in the Army would be

deemed to be an ex-Servicema.n within the definition of

ex-Servicema.n as defined in the Re-employment Ri.fleSj, which

are statutory in nature and framed under Article 309 of the

Constitution of India., The only exception is that a person

wiho has been re.i.eased otherwise than his own repi..!est from

such service as a result of reduction in establishment

woi.rld not be treated as an ex—Serviceman In our

cofrsidered view the aforesaid provisions- relied upon by the

respondents to deprive the applicant his appointment as an

ex-serviceman on the post of Constable (Execi.jtive j would

not be app.i.icable to ths* ca-se of the applicant™ In order

to britig oi.jt a. person from the pi.jrview of the definition of

ex-Serviceman he should have been released from Army as a

result of red!fction in establishment on his own request..

.i:n the instant case the applicant was discharged from Army

after completing a service of more than 8 years on his own

request on compelling compassionate grounds.. In our view

tne applicant case is not covered under the aforesaid

clause and would be an ex-serviceman by virtue of his being
served In any ranK in the regular Army, which is not:

in the instant ca.se. Apart from it. while is.suing
the discharge certificate the applicant has been accorded
the status ot an ex-serviceman by the Army authorities
despite being aware of OH .fated 14,4.87 which was very much
in existence at the time when the discharge certificate had

VK once the applicant i,,tneated as an ex-Serviceman by the Armed Aorces or ^ On-""
amenable to the definition of ex-s„

serviceman under
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certificate the applicant has been accorded the status of

an ex-serviceman by the Army authorities despite being

awat e of tin dated o/ which was very much in exist.enc<;~i

at the time when the discharge certificate had been issued

to the applicant,. Once the applicant is treated as an

ex-oerviceman by the Armed Forces or Union and is amenable

to the definition of ex-serviceman under clai.jse 2 I'c'i of

the Rules the respondents ' action to deprive him of the

benefit of ex-serviceman by taking resort to uM dated

14„4.,o7 is not justified., The notification dated 14..4..87

has not added any new definition to an ex-s;erviceman bi.rt

rather it had taken away the provisions whereby certain

categories of persons have been bestowed the status of

ex-serviceman vide an On dated 27..10..86.. The fact remains

that this OM has not affected or modified the definition of

an ex-serviceman contained in Rule 2 (c) of the

Re-employment Rules, 1979.. In our view the respondents

hc.(ve iTii-s-interpreted the provisions contained in On dated

s4 14..4..87 and without application of mind to the definition
conrained in Rule 2 of the Re-employment Rules., illegally

cancelled the candidature of the applicant..

H.s regards the challenge to OM dated 14„4„,87

is concerned, in view of the observations made above it
will be a futile exercise to adjudicate this legal issue of
the applicant..

I here is another aspect of this case as..
provisions of Rijl e Oft r ̂ i i

^  enrolment ofother branches of the .rmv as a Constable if the condition
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of "fchpfr r0S0rvf?o s^^rvic^ ^ind p^^riodiC3.1. cretinino do no"f

interfere with their poiice duties and this would limiteci

to 5% of the sanctioned strength of the Constab.i.es.. From

the perusal, of the discharge certificate issued to the

applicant we find that the applicant has been treateo as a

p<0;-^ervist and has been given a liability to serve for a

period of two or three years on attainment of 40/4.5 years,

whichever is earlier.. As such the applicant also qualifies

for being enrolled as a. Constable (F.xecutive) in i..)e.i.hi

Pol ice being a Reservist of the other bt anc.he.-> of the

Indian Army.,

Having regard to the above disci.jssion we set-

aside the order of cancellation of candidature, of the

applicant dated 24„9„99 and direct the respondents to

appoint the applicant as Constable (Executive) under Rule

28 of the Delhi Police (Appointment and Recruitment) Rules,

1980 forthwith.. The. applicant shall, also be entitled for

all consequential benefits.. The respondents are directed

to corn 1.y with tf'ie above directions within a period of tw"C'

months from the date of receipt of a copy of thi.s order..

11.. The 0,. A,. is accordingly allowed, but

without any order as to costs.,

(Shanker Raju)
Member (.j)

(v..K.. Majotra)
Member (A)
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