CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
| OA No.238/2000
New Dethi this the 16th day of February, 2001.
Hon’ble Mr. V.K. Majotra, Member (A)
Hon’ble Mr. Shanker Raju, Member (J)
Harish Kumar Yadav .. Applicant
(By Advocate Shri S.K. Bisaria)
-Versus-

U.0.I1. & Others . . .Respondents

(By Advocate Sh. Devesh Singh"

through proxy counsel
Shri Amit Rathi)

e
1. To be referred to the Reporter or not? YES/NO—

‘2. To be circulated to other Benches of

the Tribunai? YES/NO
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New Dejhi this the

Harish Kumar Yadawv,
%/0 Sh. Tek Chand,
R/70 Villagse Sirodhan,
Distt. Bulandshahr (UP)
e wApPplicant

(By Advocate Shri S.K. Bisaria)

~Versys-~

Tt

Commissioner of Palice,
T.F. Estate,

MS0 Building,

Maw Delhl .,

2. Union of India through
Secretary, ' .
Deptt. of Personnel & Training,
Ministry of Home,

HMorth Block,
Netw Oelhi .

{

S. Dy, Commissioner of Police,
Tind Bn., DA
Delhi .
. w o RBEpOndent s
(Ry Advocate Shri Devesh SingrggthrougrxShfémxg_5§£hi proxy
Counsel.) .

By _Mr._ Shanker Raju. Member (3=

The applicant, an ex-serviceman assails an order
passed by the respondents whereby the candidature of  tThe
applicant for the post of Constable (Executivel in the
category of Ex-serviceman has beean cancelled vide an ordep
dated 24.%.9% on  the around that the applicant is not
eligible to be given appointment as a Constable (Executive)
in  Ex-Serviceman auota as per OM dated 14.4.87. he does
not  come  within the ambit of an @x-3arviceman. He also
AREATLS  OM  dated 14.4.57 whereby w.a.f. 1.7.87 a person
who has been released from armed Force at his own reauest

atter completing five vears of service has bean takaen ou

of the purview of the definition of ex-serviceman.



. The applicant Joined the Indian army on

*,

l4.6.738 and as his Tamlly clircumstances were not apt he
requested  for voluntary discharge and on 22.9.9% the
applicant was granted the =aid permission at  his  own
requast.  The applicant was issued a discharge book whereby
the applicant has been treated as an Eﬁ~servicemanu Thouah
he  has  been discharged at his own request on extreme
compassionate grounds before attaining conditions of &

pepsioner, yet he has been bestowed with the status of

ex-sarviceman by the Army.

3. The applicant duly reqgistered himself with
the Employment Exchange and {n the first phase o
recruitment  in  the year 1998 he applied for the post  of
Constable (Executive) in the category of Ex-serviceman.
The applicant submitted all his relevant documents and the
same were verified., The applicant was shocked to receive a
sShow  cause notice dated 19.%.99 at annexiire A~3 whereby it
1s  proposed to cancel the candidature of the applicant for
the post of Constable (Executive) on the ground that as the
applicant had taken discharge from Army on his own requesti
ne ceased to be an ex-Serviceman as per the  amended
definition in pursuance of DQP&T OM dated 14.4,.87. Thes
applicant filed his reply to the‘ﬂhow cansea notice., The
respondents vide impugned order dated %4.9.99 cancelled the
candidature of the applicant as the applicant was not  an
X =R[@ry 1.Caeman within the amen e definition o F
gX-ferviceman contained in the Ex-servicemen (Remployment
in Central Civil Services and Posts) Rules, 1979 (197%

Files for short). The applilcant challenges nhe

cancellation of his candidature on the aroundg  that Sh.
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pegha  Nand who was similarly situated had been
and is continuing in Oejhl Police Force since 16.5.74  and
the appllicanti has beﬁh meted out a differential treatment
arbitrarily. It is Turther contended that The applicant
falls within the ambiit of ex-Serviceman as what has been
taken away by the notification dated 14.4.87 is The
CATagory of  persons included as  Exw-Serviceman vicia
noetification dated 27.10.58&6 but vel within the definition
Cﬁntained‘ n OM dated 14.4.87 and the rules ibid as he has
sarved  in  regular army and had been rejeased wifhout any
reaxult  of  reduction in establishment, he continues to e
covered  under the definition of Ex-Serviceman contained in
the Rules ibid. I A further contended that the
notification issued by the respondents on 14.4.87 is nitra
vires and has no reazonable nexus with the object souaht, Ta

he achieved,

4. The respondents in their reply took resort to
OM dated 14.4.%7 and contended that as the persons who were
previously included as ex-3erviceman and as they have been
discharged on their own request afiter completing five vears
service  in  The armed Force of Union the deletion of this
clavse  from the definition of ex-serviceman would have  an
effect renderinag the applicant in-eligible, as before
attaining the aqualification of getting pension, i.e.
years  of service the applicant has neen discharged at  his
OwWn - reaquest and as such is not eligible to be enrolied in
the Delhi Police, in ACCordance with the Delhi Police
(Appointment and  Recruitment) Rules {(for short, Police

Rulesy, It has been further contended that accordina  +to

s

his  own averment the applicant was discharged on  27,9,9%

And

Moved an application on &.&8.9%% L.&., beyond two vears
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on discharge from army and as sucn he is not #ligipye” for
appointment. as Constable in the category of Ex-Servicemsn
A% per  The conditions laid down in The Police Rules. it
has  been further contended that the DOPAT OM dated 14.4.87
is perfectly wvalid, and as the aforesaid provision is
deleted on  the recommendation of an Expert High Leved
Committee, the OM cannot be faulted. They have fTurther
defended their action by contending that as the applicant
has been released/discharged at his own request he ceases
be an  ex-3erviceman in terms of OM dated 14.4.87. The
respondents  further contended that the applicant has also

not completed the reouisite service of 15 years  which

v

#ntitled him to be an Armed pensioner.

5. The applicant in his rejoinder reiterated his
contention taken in the 0A and further contended that the
Army  authorities issued him a certitficate on 2.12.2000
whereby his date of discharge from service has been
correctly mentioned as 27.9.96 as sUCh he was  very  much

«iligible under Rule 28 of the Police Rules o apply for the

post of Constable (Executive) in Ex-Serviceman quota,

& We have carefully gone through the rival

contentions of the parties and perused the material i

Fecord. Rile 2% of Delhi pPolice LAPpointment  and

Recruitment) Rules, 1980 which deals with an EX-serviceman

in Delhi Police is reproduced as unaier -

zﬁu Enlistment of ex—zoldiers, X001 1 camen
AN resarvists.,--(1) Re-enlistment shall be

permissible only  in the rank of constable  anc
PARST  service wil) Count. for  pension  as
?fov131on5 of 518 andg 19 of *Hé
Lrension) Rl es, h o
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{a) Ex-servicemen and ex-menbers of ail Police
forces of States or Union Territory, who were
paid fTrom the Central/State revenues may be
re-~enlisted as constables at the discretion of
the appointing authority 1Ff their discharge
cartificate shows previous service as Good or of
higher oclassification, provided that ia) they
prezent themselves within two yvears of their
pravious discharge, (b} they conform To the
physical and educational tandards laid down for
ranrults Trom open market, (o) they are
medically fit for police service according 1o
the sTtandards prescoribed for recruits and  [(d)
thelr age on the date of re-enrolment iz below
A0 yvears., The age 1imit prescriped in this para
may, in special cases, be relaxed upto 40 years
v The Commissioner of Police.

(b)Y Cavalry and infantry reservists of the
Iindian «rmy, below the age of 30 years, may be
enrolled, provided that their military =service
records Snows  Jgood conduct, ana they Are
exemptaed from annual military training by the
Daefence authorities,

() Reservists of other branches of the Tndian
Army  may  alsoe  be enlisted in the Police;
provided that the conditions of their reserve
service and periodical training do not interfere
with their police duties.

() The Total number of all classes F
reservists shall not exceed five percent of the
sanctioned strength of constables, They shall
e reicased TfTrom amployvment as SOON as
mobilization is ordered so as to enable them ta
rejoin the colours,”

7. In accordance with tThe provisions ibid, an
ex~Serviceman may be re-enlisted as & Constable if his
discharge certificate shows previous service as Good and he
preasents himzelf within two vears of his discharge and also
till the age of 30 vears reliaxable upto 40 years and s
also  conforming fto the physical and educational service.
The definition of an ex-3arviceman is nowhere defined in

These rules, The aforesaid rules does not preclude  a

person  within the definition of an ex-serviceman if he i

el eased - ~ 3 me g o
released or discharged from Army on his own request in

Tace vid E: TR e d 3 .
vide an oM dated 15,11.9% the Rersons who have  heon

discharg : hai -
dlscnarged at their own request after completing five YeArs

in the ¢ i Forcas - .
LN the Armed Forces or Union were inciuded and deamed to be
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an  ex-Serviceman. But vide subsequent notification dated
14.4.87 the aforesaid provizion is deleted. FBut the Tfacit
remains  that a person who served in Army in  any rank
irrespective of tThe period rendered in the army wonld be
geamed  To be an ex-3erviceman within the definition of
ex-3arviceman as defined in the Re-employment Rules, which
are statutory in nature and framed under article 309 of the
Constitution of India. The only exception is that a person
who  has been released othﬁrwise than his own reqguest Trom

such  service as  a result of reduction in establishment

wounld  not be treated as an  ex-Serviceman.  In our
considered view the aforesaid provisions relied upon by tie
respondents  to deprive the applicant his appointment as an
ex-serviceman on  the post of Constable (Executive) would
not  be anpiicable to the case of the arplicant. In order
to bring out a person from the purview of the definition of
ex-Serviceman he should have been released from army as a
result  of reduction in establishment on his own request .
in  the instant case the appiicant was discharged from army

after completing a service of more than & years on his own

request on compelling compassionate grounds. Tn our view
the applicant case is not cavered under  the aforesaic
clause and would be an ex=serviceman by virtue of his being

served in  any  rank  in the regular army,  which is  not

disputed in the instant CASE.  Apart from it, while issning

the discharge certificate the applicant has been ACCO e

the status of  an exX-serviceman by the Army  anthorities

despite being aware of OM dated 14.4, 87 which was Vary muct
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certificate the applicant has been accorded the status of
an - ex-serviceman by the Army authorities despite  being
aware of OpM dated 14.4.%7 which was very mich in existence
A4t tThe time when the doi lscharge certificate had been issyed
To  the applicant. Unce the applicant is treated as  an
ex=-Serviceman by the Armed Forces or Union and'is amenabje
to the definition of ex-serviceman under clause 2 (ol af
The Rules The respondents® action to deprive him of thne
penefit of ex-serviceman by taking resort To  OM  dater
14.4.87 is not justified. The notification dated 4.4, 87
has  not  added any new definition to an ex—serviceman bt
rather it had taken away the provisions whereby certain
categories of persons  have been besfowed the status  of
ex-sarviceman vide an OM dated 27.10.8&. The fact remains
That this OM has not affected or modified the definition of

the

—

an ex-serviceman contained in Rule A Rl T
Re-employment Rules, 1979, In our view the respondenis
have mis-interpreted the provisions contained in OM  dated
14.4.87 and without avplication of mind to the definition

contained  in Rule 2 of the Re-employment Rules, illegally

cancelled the candidature of the applicant.

s, A regards the challengs ©To OM dated 144,87

=3

5 concernad, in view of the obIervations made above i

—ty

Wwill be a futile exercise to adjudicate This legal j

23ue of

the appiicant,

£ There is  another Aspect of this rase as

Provisians  of Rule 28 (¢) allow enroiment of Reservists of

oizher branches o

I The army as a Constable if the condition
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of Their reserved service and periocdical training do notT
interfere with their police duties and this would limited
o %2 of the sanctioned strength of the Constables. From
the perusal of the discharge certificate issued to The
applicant we Tind that tThe applicant has been treated RS &
Reservist and haz been given & Liability to serve for a
paeriod of two or tThree years on artainment of 40/45 vears,
whichever is earlier. As such the applicant also qualities

for heing enroiled as a Constable (Executive) in Delhl

Police being a Reservist of the other branches of the

! indian Army.

19, Having regard To the above discussion we set
azide the order of cancellation of candidature of the
applicant dated 24.9.%% and direct The respondents To

appoint the applicant as Constable (Fxecutive) under Rule

——

=& of the Delhi Folice (Appointment and Recruitment] Rules,
1980 forthwith. The applicant shall also be entitled Tor
‘\JT all conseaquential bpenefits. The respondents are directed
to comply with the above directions within a periocd of Two

months from the date of receipt of a copy of This order.

1. The Q.A. is accordingly  allowed, but

without any order as to costs.,

< Ruy W(MA«
(Shanker Raju) (V.K. Majotrea)
Hember (1) Member (A)




