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By Shanker Raju, Member (J):

The applicant, who was employed as Clerk on

auuount of remaining absent unauthorizedly, had been

removed from service by an order dated 23.2.1987. As

pet the applicant he has preferred an appeal on

10.4.1987, the same was not disposed of as such he

filed another appeal dated 19.3.1991 attaching the

copy of the appeal filed on 10.4.1987 which was not

disposed of by the respondents and ultimately he had

sent two letters to the respondents on 9.3.2000 and

15.5.2000. In pursuance of letter dated 15.5.2000 the

respondents have replied to the applicant by stating

that the appeal dated 10.4.1987 addressed to CGDA, New

Delhi was not received in the concerned office but was

difectly received in the Headquarters Office and as

the same was considered by the appellate authority and

fejected the same after careful consideration as per

the extant orders and the reply thereto was sent

through a Registered Letter dated 8.8.1991. According
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tu applicant, letter dated 8.8.1991 was not served
upon him. In this back ground, it is stated that the

applicant has filed his OA within the limitation

period as the cause of action had arisen to him only
on 27.6.2000 whereby the applicant has been informed

about the out come of the appeal , it is also stated

by taking resort to Rule 27(2) of the COS (CCA) Rules,

1965 and the decision of the Apex Court, in Ram

Chander Vs. Union of India and Others, AIR 1986 SC

117o tfiat in case the appeal has been entertained

under the provision of COS (CCA) Rules, the same would

not be rejected on the ground of limitation alone. On

merits he states that applicant has not been served

with a copy of the report of the enquiry officer and

despite his communication to the department and

submission of medical certificate he has been awarded

an extreme punishment after completing his service of

more than 11 years.

2. The learned counsel for the respondents

strongly rebutting the contentions of the applicant

stated that the present OA is highly barred by

limitation and is not maintainable as per the

provisions of Rule 21(2) of the Administrative

Tribunals Act, 1985. It is stated that the cause of

action had arisen to the applicant in 1988 itself when

his appeal preferred on 10.4.1987 was not answered

even after a period of bne and half year from the date

of filing of the appeal. Alternatively it is also

argued that keeping in view of the balance of

inconvenience, without admitting that the cause of

aution had arisen to the applicant, again on 19,3.1991

when he preferred another appeal which was rejected as
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\  time barred, the applicant, could have resorted to for
redre.ssal of his grievance before this Court after one
and half of year as stipulated in Section-21 (2) of
the A.T.Act ibid. On merits it is stated that the

applicant remained unauthorizedly absent despite
according several opportunities by way of sending
Telegrams for second medical examination, he has not

turned up, the enquiry officer has taker, ex-parte

proceedings and there is no procedural lacunae in the

enquiry, as such no interference of this Court is

cal1ed for.

3. We have carefu11y cons i dered the rival

uontentions of the parties and perused the material on

record. We find that in response to the communication

by the applicant dated 1.5.5.2rMOO the respondents have

stated that the appeal preferred by the applicant was

considered by the Headquarters but they have not

stated the exact date on which the same was considered

or whether the reply was sent to the applicant or not.

As regards the appeal dated 19.3.1991 , the respondents

have -Stated that the same ha.s been rejected on

27.6.1991 is time barred and to this effect, a

communication, through a registered post, was sent to

the appl icant on 8.8.1991 vide Regi.stered No.318.

Having regard to the ratio laid down by the Apex Court

in R.K.Vashisht Vs. Union of India &. Others, 1993

Supp(i) see A31 wherein it has been held that in

absence of any proof of service or acknowledgement as

to service on registered post addressee presumption

Would be that the same has not been served upon him.

We find that the respondents have not

tendered/furnished to any proof of service or
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I acknowledgement to indicate that the communication
dated 2/ .6. 1991 was ever communicated to the
applicant. We also agree with the learned counsel for
the applicant that as to the provisions of Rule 27(2)
of trie ^.cs (CCA) Rules ibid once the applicant has
been entered under Rule 23 of the CCS (CCA) Rules ibid
the same would be considered on merits. Admittedly
the appeal of the applicant has been dismissed as time
barred without dealing with the merits of the case,
which has greatly prejudiced the rights of the
applicant as to the consideration regarding

^  proportionality of punishment and also any illegality
or infirmity which has found crept in the disciplinary
proceedi ngs.

4. In the interest of justice, we dispose of
the pfesent OA and set-aside the order dated 4.5.2000
and also the appellate order dated 26.7. 1991 . The

matter is remanded back to the appellate authority to
consider the appeal of the applicant on merits

including the proportionality of punishment within a
period of two months from the date of receipt of a
copy of this order and also to pass a detailed and

speaking order. However, as the applicant was also
liable to some extent in delay of filing the present
OA, we make it clear that any order passed by the
appellate authority shall not give any fresh cause of
action to re-agitate the matter again before this
Tribunal . The OA. is accordingly disposed of. No
costs.
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