CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL

Original application No.22%96 of 2000

Maw Delhi, this ths iblﬁgay of Januarwy, 2002

HON’BLE MR.V.K. MAJOTRA, MEMBER (A)
HON’BLE MR.KULDIP SINGH,MEMBER(JUDL)

Yijay Kumar Wali

G0 Shri Triloki Math Wali
mged about 47 vears,
resident of House MNo.3&7,
Straet Mo.l4d,

Bhola Math Nagar,
Shahdara,

Delhi~110 032.

G0 EMPLAOYED AS

maasistant in the
Ministrv of Osfsnce,
Government of India,
South Bloock,

Maw Delhi.,

By advocatse: Shri B.B. Raval.

Versuy

f

1. Union of India
Through the Sscretary,
Ministry of Defence,
Government of India,
South Block,
Maw Delhi.

-~y

2. The Secretary,

wnLBEplicant

Union Public Sarvice Comm

Dholpur House,
Shahjshan Road,
Maew Delhi-110 011.

AL Shri B.P. Singh,

Retired Under Sscretary,

Ministry of Defence,
C/0 Respondent Mo.l.

. Shri Fagir Chand

Senicr Accounts Officer,
Controller of Defence pccounts,

||13||

- Block Hutments,
Mew Delhi-~110 014,

5. Shirli Yogesh Mathur
Assistant,
Ministry of Defence,
C/lo Respondent Mo.l.

& . Shri shiv Daval
Deputy Ssocretary
Ministry of Deferce,
C/o Respondent Mo.l.

koo




7. Shri arshad Khan
Qesk OFfficer
Ministry of Defence.
C/o Respondent Mo.l.

. Shri Sunil Pant
Sepction OFficer
Ministry of Defence,

C/lo Respondent HMo.l.

9. Shri B.B. Thakur
Director (Fstablishmant)
Ministry of Defence,
C/o Respondent No.l. .. Respondants

By advocate Shri a.k. Bhardwal.

O RDER

By Hon’ble Mr.Kuldip Singh.Member (Judl)

The applicant has filed this 08 under Section
19 of the administrative Tribunal’s act, 1985, praving

for the following relisfsi-

Y To quash the impugned annexure "A" to "E"

N
g

as being illegal, arbitrary, issued against the laws of
land and issued mala Tide on the basis of no evidence.

(iiy Conseguent to relief at (i) being
granted, direct the respondent to promote the applicant
te  the rank of éassistant on merit with all conseguential

benefits including arrears of pay & Allowances with 18%

interest till realisation.

the

1

{1ii) Direct the respondents to releass

{

amount recoversd from the applicant from the salary of

ppril and May 2000 wide impugned order annexurs “C7.

(ViViang




{iv) Direct the respondents to file 4
complaint before the.Central vigilance Commission against
the respondent MNos. 3,4,5,.4 and 7 on the basis of the
documents already appended along with this 0Original

Gpplication.

(v Award exemplary cost for this application
with a further‘raquest to pass any other Order/Orders or
direction/directions or grant any obther relief/relielfs as
deemnecd  Just  and  praoper in the right of the facts and
circumstances of the cas
o

- Facts,., as alleged by the applicant in brief

are that a departmental enguiry was initiated against the

(25

1

applicant under Rule 14 of the CCS (CCAY Rules, 1965 on
the allegations that the applicant while working as UDC

in the Ministry of Defence went abroad as follows:—

{171 Bangkok & Singapore w.e.f. 3.1.87 to ‘
TL1LET
(ii) DOubail w.e.f. 31L.1.1987 to 3.2.87
P
(iii) Bankok & Singspore w.e.f. 24.3.89 to
2R.3.89
A, It was allegsd against the applicant that he

had failed to report to the Government as to how  hes
managed his stay at abroad and how the applicant had
managed the requisitse forseign exchange as gifts from his

Friends or relations and he had Failed

~
3

report to the

Government aboult such gifts. Thae applicant is  also

AN
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L
alleged to have not obtained NOC fram the competent

alac did not deposit DHQ I Card with the

&

authority. H
authorities before proceeding abroad which is a normal
condition Tor obtaining such NOC and thus his conduct is

staterd to be unbecoming of a Government serwvant and

contravenss Rule 3 of the CCS (Conduct) Rules.
4. It was also alleged against the applicant that

he had also not obtained prior sanction of the compstent
authority or higher suthorities for wisiting the Tthres
Foreign Sountriss and this conduct has also contravenead
Pule 3 of  the OO (Conduct) Rules. The enquiry was

conducted  and Inguiry offic

@

r held charges on Article I
not  proved and on articles IT and III as proved against
the applicant. The matter was referrad to UPSC who also
apined that there was somsg lack of evidence and there was
no  documentary  proof in support of the charges and the
charged officer was given the benefit of doubt by ths
UpPsc. However, the disciplinary authority atter
carefully considering the Inquiry Dfficer’s report and
the advice of the UPSC requested the UPSC to reconsider
the advice dated 11.12.1995 but  UPSC  again after
reconsideration  of thelr adwice reiterated thelr sarlisr
advice tendered in  the case of the applicant. The
disciplinary authority then  in consultation with the
DoRPET  decided to disagrse with the advice of the UPSC to
@xonerate the applicant since the applicant had failed to

obtain pricr permission of the competent authority before

procesding abroad and held that the charges on Aarticles 2

and & stands fully proved against the applicant and ths




penalty of withholding incremsnts Tor a period

o cumd lative eTfFect

Wit

wide impugned order Anne

i

groundsg -

has  given due account

not  been contested

i1 2y

{1

whatsoever has transpir

proot or deposition of a

produce the register containing the namgs and details ol

officials going abroad

scant entiries

against this the applic

P
..Zl

af  at least 23 perszons,

names  he  nas produced

SN L iy .

£33 It i=s ¥

that he  has olearly mentioned in ni

that he is goling abroad

nearly 5 weeks and the

sanctioned by ihe i

thalt it was mandatory on the part of the respondents

Mase  maintalinsd  these

e I contention

applicant  was conltemplabta

WA s

o

5]
@

b

£ ’
VI Wears

against the applicant

LTS AL

- This is being challenged on the Tollowing

st has stated that  he

i

of his source of money which  has

~ondents  and  nothing

gcd against him by any documentary

st ion wWitnes

MY i

ondents have miserably failed fto

£

and depositin thaeir Tdentity

Mot only this, when the Register was produced, 1t

and hardly thrsse or Tour names as
art, to hie knowladgs, was  awars

Wha hawe gons abroad and  whose

in owriting during the ocourss of

urther subnitbed by the applicant
5 leave applicaltion
arnd that too well in advance of
same leave applications wers dulw

condents.  He has  also  submitied

ot
1

documants particularly in wiew of

that an  enguiry against the

From 195%

An—
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meavily  relied on the judament in the case of State of

U.P. Y, Shatirdgan  Lal hecause hs  wWas clearly

aobstructsad in cdefanding himself properly becaussa

doouments were denied to him and as such the charge-sheet

should be guashed.

fivy It is submitted by the applicant that he
had submitted an appeal to the President of India against
the Firet penalty dated 3.11.199% but during the pendency
of appesal, the Under Secretary of the respondent Ministiry

issued a second penalty order reverting the applicant

retrospectively  and  that too without the order of  the

Prasident of India. The second order otherwise lacks the
credibility as it was not issued by the order or in  the

name of the President of India unlike the first order.

(v) Tt dis also submitted by the issuse of

cond  penalty order in continuation with the first one

under  appeal to o the  President of  Indisa  amounts o
aver-stepping the limits and propriety and going over

=

the head of the President by pre-empting his decisiaon
This clearly proves the mala fide of the respondent in

general and the respondent Mo.3 Shri BE.P. Singh in

particular.

fwi) Tt iz also submithted that a written

complaint to  respondent Mool agalinst  respondent Mol 3

leavelling serious allsgations against him on February 1,
1999, & Vigilance Inqguiry was conducted by Shri  ODespak
Las, Deputy Secretary of the Ministry of Defence, who
summoneac  the applicaint and conducted the inguiry. In

thiz, the applicant oclearly submitted to him that Shri




AT)

=L, Singh had demanded Rs.10,000/~ for promoting  the
applicant from the post of UOC tc'the post of Assistant
but no action was taken against the said Shri B.P.

Singh.

fwii) The applicant submitted a written

request to the Secretary that because he has levelled a

0

wary  serious  allegation against Shri B.P. Singh and a
vigilance enquiry was under way, he should not allow Shri
B.P. Singh to retire wvoluntarily but no action was taken
and  he was allowed to retire and paid all retiral dues

Justice,

B
=
T

principles of natural

o~

{

which is against ths

(viii) The respondents have not give any
reasons  for brushing aside the advice giwven by tha UPSC
completely exonerating the charges framed against the

4

&

fatl

applicant. They hawve not ! n  the reasons  For

disagreeing with the advice because the UPSC has gone
deep Into the matter, discussed in details and  giwven
reasons  for proving/not proving the charges. Howavear,
the respondents have simply said that the advice of the

URPST  in not binding on them. Assuming without admitting

that the UPSC advice i

@9

not binding, they whey the

respondents  have referred the matter to UPSC  twices

seeking  their advice. This pleas of the respondents iz
not tenable in the eves of law and SpPEd

Ks itself the mals
Tide intention of respondents and their deal with Shri

SN Ganguly.

&, The respondents are contesting the 0A. Thay
have filed their counter-affidawvit. The respondents have

submitted that the impugned arder has been  passed in
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B
consultation with Department of Personnel and Training,
after following the relevant procedure and provisions of
CCS (CCA) Rules and this Tribunal cannot go  into the
basic question about the nature and quantity of penaslty
imposed upon the applicant. The court can only intervens
if  statutorwy prgviaion& hawve not been followed or rules
of  natural Justice have been violated or therse is no
evidence at all or any extraneous consideration has been

taken into consideration.

7. The respondents  further submitted that T he

applicant has made multiple unconnected pravers in s

@

ingle application, which is barred under Rule 10 of the

CAT [(Procedure) Rules.

5. It is  Ffurther submitted that the applicant
while working as UDC had gone abroad on three occasions
and in wview of the limited foreign exchange_allmwed by

the RBI for such foreign travels, it is ewvident the

applicant had manaded the requisite fareign exchange as
gifts from some interested persons or friends/near
relatives in  contravention of Ruls 1% of the CCS

(Conduct) Rules, 1964 and has failed to produce any
evidence that he was issued such NOC by the competent
authority but in none of the foreign trips the applicant

had obtained prior  permission For leaving the

headauarters. The respondents also submitted that there

was an identical disciplinary case against Shri Gangulyw
and since during the pendency of the gnguiry Shri Ganguly
wés promoted on the post of Assistant with retrospective
effect so the disciplinary authority with regard to Shri

Ganguly was also changed.

W—
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@, . Facts in case of hri  Ganguly was also
identical and the enquiry authority in his case held
Charges II, III and ¥ as proved against him and in  both

the cases matter was referred to the UPSC  for acvice.

The Commissicon in it

o]

advice agreed with the findings of
the enquiry authoerity against Shri Ganguly and advised
Ministry of Defence to impose the penalty of compulsory

retirement on Shri Ganguly but in case of applicant the

advice was materially different as applicant was
exoneratad. The case was again referred to UPSC for

reconsideration  but  the UPSC reiterated their earlier
decision. Then with the approval of the competent
disciplinary authority, i.e., the Defence Minister for
the purpose of imposing penalty, the matter was referrad

toe DOPET.

10, DORPET  considersd both the casses  and there
appears to be reason to disagrese with the findings of the
Inquiry Officer and UPSC in regpect of charges held
proved against Shri Ganguly and as such the applicant
cannot  be given the benefit of doubt if the same analogy
is applied in both the cases. Thus the DOP&T conveyed
its disapproval in disagreeing with the advice of UPSC
with regard to ewxonerating the applicant snd left the

Q in

3

matter of 1mpose the penalty with the Ministry.
accordance with the advice which was recsived from the
DOPET disagreeing with the advice of the UPSC it was held
that the charges found proved by the Inquiring futhority
be held as established in disagreement with the UPSC, who
had  excnerated the applicant. after that it was decided

with the approval of the compehbent disciplinary authority

A—""
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to  imposing a penalty of withholding of increments for a
period of 2 vears with cumulative effect. Thereafter
applicant preferred an appeal which too was rejected as
no  appeal lies against it and submitted that the 0a has

no merits and the same is liable to be dismissed.

11. We  have heard the learned counsel for the

parties and gone through the records of the cass,

12. The main ground to assail the impughed orders

ars  that the respondents had failed +o produce the

—

~egister containing the names and details of officials
going abroad and depositing the identity cards nor the
respondents  have produced  the legave record of the
applicant since the applicant had clearly mentioned 1in
his leave application regarding his purpose of  journey
going abroad and that too well in advance of nearly &
weeks ., The legave applications were diaried, processed
and sanctioned. Had thess bean produced, ths same would
have spoken for themselwves either for or against but ths
respondents intentionally and mala fide failed o produce
those lsave applications or even the diary register only
to  harass  and punish the applicant anly for extranecus

»

considerations and thus it is a case of ’no avidenc at

{7

all  and the applicant had thus been deprived of material

documents to defend himself. The applicant has also gone

=

£

to allege that the same had been destroved by the

respondents  themselwves and to substantiate his claim the

applicant has  relisd upon ths judamsnt in the case of
State of Uttar Pradesh vs. Shatrugan Lal.




11
13 The applicant then further submitted that
there were oerbain elemsnts in the office who wers  in

league with Shri Ganguly who was separately issued the
charge-shest. In order to save $hri Ganguly, the case of
the applicant has been referred again and again toe UPSC
and  then to DORET so that the punishment of Shri Ganguly

be reduced and the applicant be punished.

14. fs against this Shri Bhardwal submitted that
it is & case of the applicant himself that he had not

applied Tor any regular leave but had applied for only

Casual Lsave. The record of his Casual Leave is only
4 maintained Tor one year and permission to go abroad has

to be obtained separatelv. In this regard the respondents

—+
B

have also  referred to OM dated 18.5.94 which contains

k3

instructions of the Government for taking permission
hefore leaving station on account of leave or otherwise
especially for wisiting abread. It is also submitted
that this OM provides that separats permission may not be
necessary where the Government servant intimates of his
leaving HMHeadguarters besfore applying for leave but the
leave application should be given on prescribed proforma
under the CCS (Leawe) Rules, 1972. Though proforma is
applicable if an emplovees applies for a regular leave but
+the casual leave is not a kind of ragular leave and there
iz no prescribed proforma for Casual Leave s0 a separats

parmission to wisit abroad is a must.

&3]

15. In our wiew also it is the case of the
applicant himself that he had not obtained a separate
permission  nor he had applied for a regular leave so  IF

the record pertaining to casual l=ave had bean  produced

nn




1%
tthat would have alsc not helped the applicant because on
a Casual Leave application permiszsion to wvisit abroad

could not have been abtained.

1&. Thus sven non-production of Casual Leave
record  has not prejudiced the case of the applicant at

all.

17. The plea of the applicant that his case has

been referred again and again to the UPSC and 0OP&T to
help Shri éanguly who had faced similar departmental
enquiry on  identical charges has no merits becayse the
opinion of the 0OOP&T had been obtained in the right
@arnest  and not.with a wiew to help pafticularly Shri

Ganauly. Thers iz no material on record to show that

this has been done to help Shri Ganguly.

18. The applicant has alac levelled allegations
against respondent No.3 Shri B.P. Singh and respondent
Mo.4  Shri Fagir Chand and submitted that since the
applicant had made a-comblaint to respondent No.l against
respondent NMo.3 and has exposad certain misdeeds of Shri

B.P. Singh and it  is Shri EB.P. Singh who had
manipulated the charge-sheet on the anonymous complaint

by Shri B.P. Singh. To our mind this contention of
applicant has again no merits because visifs to  foreign
countries by the applicant are  admitted,. Mad the
applicant obtained specific parmission to wisit foreign

countries he could have placed the same on record during
enquiry and since he had not obtained specific permission

éo he cannot say that the enquiry has besan manipulated by

Shri B.P, Singh, an officer of the level of Under
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Secrebary . Thus toe our mind nong of the contentions

raised by the applicant in this O0& has any marits and the

swame are liable to be dismissed.
19. e alsa note that the applicant in this 04 has
asked for multiple pravers e I initiating action

against respondent Mos.3 to 7 besides prawing for setting
aside of order of punishment. This amounts To seek(v?’u’

plural relief which is not permissible under CAT

proceduré Rules. Hence on this socore also 08 is  liable
ta be dismissed. accaordingly, ws dismiss the 0a. M
costs.
sty lptoghs
Uﬁ _ﬁl//f

( KULDIP SINGH) (v.K. MAJOTRA)
MEMBER (JUDL ) MEMBER (A)




