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CENTRAL ADMINISTRATIVE TRIBUNAL PRINCIPAL BENCH
OA No.2172/2000

| r .
New Delhis this the 4~ day of OClbor F2np1.

HON'BLE MR.S.R.ADIGE,UICE CHAIRMAN (A)5
HON*BLE DR .ALVEDAVALLI,MEMBER (3)

1. Smtﬁ~Prauuati%
W/o Late Sh,'Bhoop Singh,
R/o VillgHiran Kudna,
PO Nangloi,
Delhit

2, Master Jasvir, (aged 17)
s/o Late Shg'Bhoop Singh,
Vill,' Hiran Kudnaj'

P .U .Nangloi)

pelhidl

34 Ke'iMonicaj (dged 16)
0/o Late Sh.iBhoop Singh
R/o Vill{Hiran Kudna,

PO Nangloi’y
Delhi%g

4. Master Rakesh(aged 15),
/o Late ShBhoop Singhy
R/o vilkJHiran Kudna,
PO, Nangloi,

Delhiy

(8y Adwcate: shri Shyam Babu)

seev e Applicants"j

JYersus -

1. Govts of NCT Delhi
through o
Chief Secretaryy
5, Sham Nath Margy’
Delhi?

2" Commissioner of policdy
Delhiy Police Headquartersy
Ip Estate,
New Delhiy!

3, St Addl.Commissioner of Police,

(AP &TY, .
Police Hsadquartersy
I.P.Estate;

Neuw Del hi,

4 Dy.Commissioneér of Polics,
8th Batallionm,
PTS Malvixf Nagar,

Neu Delhi° ’ .....Respondents’g

(By Adwcate: Shri Ajay Gupta)s
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‘ORDER 7
S.RoAdige’ Ve (A)s

Appl_i_g:ant;s legal heirs impugn the enquiry
report (Annexpre;é), the disciplinary authority®s
order dated 9.,11,i95 .(Agnexure-ali); the appellate order
dated 21, 35’96(Annexure-8)’ and th® revisional order
dated .2.8.,'5435000 -(Agnexure;C) and the order datsd
293832000 (AnnexurecD)¥ They sesk all consequential
bene fits which applicant would have been entitled to

in accordance with layg

2 The question uhether applicant®s legal heirs
can file such an OA and make such a claim,is answered
in the affimmatiwe, in the light of the Hon'ble Sup reme
Court's ruling in Sudha Srivastava VYs,” CAG India 3T

1995(9) sc 3583

34 App,licant'uas_proceeded against departmentally
vide order dated 23?:16."94 (Annexure-F) on ‘the allegation
of unauthori sed absence from duty from _2.‘7.;“93 to 348,93
48793 to 130393 and again from 1310793 onuards till
the date the DE was instituted on 233694, The memo
of allegations also stated that applicant's previous
record showed that he was an incorrigible and habjtual
absentee and had absented himself in the past on asg

many as 60 occasion gl

4, On the basis of the aforesaid allegations the

Enquiry Officer commenced the DE. A copy of the Enquiry

Officer's report (Annexure-G) reveal s that wyhile

{
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applicant's previous record and his absenc® from 13;10.9
onwards fomed a part of the summary of allegations,

when it came to the framing of the charge which is

contained in the Enquiry OFf‘icer_'s report, both these

items of applicant's alleged misconduct were excluded

L
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from the cha rge’?ﬁ

54 The Enquiry 0Ffficer in hie report held the
charge to be proved‘i‘ and also held applicant to be

a habitual absentes

631 The disciplinary authority in his impugned
order dated 90?11 795 agreed with the findings of the
Enquiry Officer and in addition gs' the spsells of
unauthorised absene from duty which formed part

of the chargeé’f held applicant quilty of unauthorised
absence from duty from 13.’%10’%593 to 20416, 94 (246 dayg
16 hrs. 20 minutes) which did not form part of the
chargey’ and his incorribility and his habituwal
absentesiem in tems of his past absences on 60
occasions, which also did not fomm paft of the charge,
Accord:.ngly by aforesaid order dated 9113995 tpe ;

dlsclpl;nary authrity dismissed applicant from SerVi@oq

7;% _ Kpplicant".s appeal was rejected by order dated

21%3_‘596 and his revision petition was rejected by order

dated 2844,2000. His mercy petition was rejected by
order dated 29‘?8’;32000 giAving rise to the pressnt OA.

85? We have heard both sidesés

93 Applicants® counsel has advanced 2 grounds,]
Firstly he has contended that the Medical 0fffcer who

had certified applicant's sickness which had comp ell ed

him to remain absent from duty Wwas not examined and
the medical certificates f‘tunlshed by him were not j

p rop erly oons:.dered:f Secondly he has stated that 8pplicants

alleged absencs from 13003 to 2046394 nunbering over

i
|
246 daysy’ as alsp his previous absenc®s on 60 occasions }

L

did not form part of the chargdy but despite that J
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the repondents had taken the s@me also into consideratign

while imposing the penalty of dismissal/uhich was

violative of Rule 16(xi) Delhi pPolice '('P&A) Rul essl

10"5‘3 In so far as the alleged non-consiqeration

of applicant’s medical certificates angd non-examination
of the Medical Officer is concerned, it.is well seitled
that applicant could not have legitimately ab sented
himself from duty without rproperly applying for
leaveid Medical certificates can at best only support
applicant's claim to have been 1118 but cannot be

a substitute for a proper leaw application.’ No 1eaus
can be claimed as of right by a Goytd employee much
less one belon‘ging to a uniformed force such as the
police f‘orce, and indeed if applicant was so ill asg

to prevent him from discharging his duties, he

should have made a proper application for leave,

attAching therewith copies of the madical certificates,

Indeed we note that applicant failed to present himself
before the Civ_il SurgeopRajpur for medical opinion
® pite explicit instruction to do e . Hence this

ground fajil gl

11'.;;j There is howevep merit in the second ground
@dvanced by applicants' counseld Rule 16(xd) Delhi
Police(p &A) Rules prow.des that if it is considered
Necessary to award a sevempun;shment to the defaulter
by taking into consideration his previocus bad record,
the sameg shall f’ormthe basis of a def‘lnlte charge
against him ,and he shall bg glven/,Opp'ortunity to
defend himself ag required by rulesh In the instant
cas neit_l":er» was applicant;,s absenc® of over 246 day g
from 130,363 to 20?.:*6394/'760r his previous bad record
made the basis of a definite charge against him.] It

i1s true that both these items figured in thke mamo of
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ratio of theg a8foresaid order dated 3552000 is fully

®

allegations, but ultimately it is the charge which

=5 -

applicant is required to @nswer in a DE,and a perusal
of the charge7as contained in the Enquiry 0f‘f’icer=;s
teport,makes it clear that neither applicant?s absenw
for over 246 days from 1310593 to 2046494 ) nor his
previocus bad“record found mention in thé body of the
chargefé‘ Nothing has. baen shown by respondents to
éstabli}sh that app‘licant-;s absenc® of over 246 days from
130,193 to 2046194 and/or his previous bad recopd

fo m ed pa,rf: o_Af‘ ths charge'%é and the same was comm uni cated
to applicant@

125 Under ) sihilar cifcumstanées a tfoordinate
Oivision Bench of the Tribunal vide 1t order dated

D 552000 in 08 NoS2631 /99 Head Constable Hawa
Singh Vs, QOI é Orse' had alloued the OA? holding

that the impugnaed order of dismissal from servi®

could not be legélly_ éustainedi*% While doing so it i

noticed the Dalhi High Court's order gateg Aprily 2000

in Delhi Adwinistration & Anpd Vsl Exitonstable vagsin |
Khapy wherein while upholding the Tribunal tg order ;

in that case] the Dpelhi High Court observed that it was

c-iism-issal from service and, therefore, thg awvarding-of
penalty, based on Previous conduct without it forming

the subject matter of a pecific charge had rightly

been disalloued by thg Tribunalydl In our view the

-
e

applicable to the factg and circumstances of the

present case’d
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Authority dated 9’*'311 2395° ~8ppellate authorityts order
dated 3133596; revis:.onal order dated 28.4,2000 and

.
i

the order dated 29. 8 2000 are quashed and set aside’ of
The matter is now remitted back to the Disciplinary
Avuthority for passing of fresh penalty orders based
only on the finding of unauthrised absencs uﬁich
form s tﬁe basis of th‘e charge framed against applicant
and excluding the absence of 246 days from 13,10,93 to
20"5362594 and the previous bad record of applicant
which did not form the subject matter of the charge
against.: applloant:‘ ~These directions should be
implenented within 3 months from the date of receipt

of a2 copy of this orderd No costsd

MCAW’W _ _/{4%

( DR.A VEDAVALLI ) ' (S.R,ADIGE )
MEMBER (3) VICE CHAIRMAN(A).
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