
CENTRAL AORINISTRA TIUE TRI BUNAL PRINCIPAL BENCH

OA No. 2172/200 0 '

Neu Delhi: this the J ~ day o f ^2001.

HON'BLE P1R.:S.R,-.ADIGE,\/ICE CHAIRMAN (a)|

HON*BLE DR,A^VEoA\/ALLI,member (3)

1» Smt.^ Prerouat^-
u/o La te .Sho^Bhoop Singhj
r/o yillo'Hiran Kudna,
PO Nangloi,

Delhi:!

2» Master 3asv/ir", (ag gd 1?)
S/o Late Sh^^Bhoop Singh,
Vi ll-«' Hi ran Kudnay
P.OoNangloi,
Delhi^^

3.^ Kra'^^onicai'(aged 16)
D/o Late ..Sh,''3hoop Singh
R/o Vill^^^Hiran Kudna,
pO Nangloiy
Del hiT

4»'' Master Ral<esh(aged 15),
S/o Late Sh,-Bhoop Singh',
r/o A/ill!i''Hiran Kudna,
pO, Nangloi,
Del hi

(By AdvADcate: Shri Shyam Babu)

Versus '

1. Gov/t.^ of NCT Delhi
through
Chief Secretar/y
5, Sham Nath Marg^
OelhlJ

2»' Commissioner of Police^
DelhiV Police Hgadquartersy'
IP Estate^
Neu Delhi'H

3. Sr«^ Addlo'Commissioner of Police.
(ap &t).
Police Headquarters^
I .P .Estate^'
N eu D el hi,

4,' Dy•'Commissioner of Polios,
8th Batallion,
P TS Malv/iy;a Nanar,
Neu DelhiV

(By AdvflDcate: Shri A jay Gupta)y

• Appli can ts^

Respondents^
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ORDER ^

SoRoAdiqe.;^^ \!C(lk)i

.p®'^t's legal heirs impugn the snguiry

report (Annexure- G), the disciplinary authority's

order dated 9.^11 ,-195 (Annexure-A); the appellate order

dated 21, 3?96(Annei^re-B) and the rex/isional order

dated 28.''4»^2000 (Annexure-C) and the order dated

29^^00 0(AnnBxure—O) They seek all con seguential

benefits uhich applicant uould have been entitled to

in accordance uith lau^'i

2^- Tha question uhether applicant's legal heirs

can file such an OA and make such a claim^is ansuered

in the affirmativ/e, in tha light of the Hon'ble Supreme

Court's ruling in Sudha Sriuastava \/s,- CAG India 3T

1995(9) SC 358^

3?^ Applicant uas proceeded against departm entally

v/ide order dated 2 3^6.94 (Annexure-F) on the allegation

of unauthorised absence from duty from 2,7,'^93 to 3«i3,9:3^

4^8y'93 to 13^0;'93; and again from 13.'10.^93 onuards till

the date the DE uas instituted on 23"^6^'94. Tha memo

ef allegations also stated that applicant's prev/ious

record showed that he uas an incorrigible and habitual

absentee and had absented himself in the past on as

many as 6o occasionsi^

4.- On the basis of the aforesaid allegations tha

Enquiry Officer commenced the DE. A copy of the Enquiry

Officer's report (Annexure-G) rev/eals that uhile

applicant's previous record and his absencb from 13,"10,9:

onuards formed a part of the summary of allegations,

uhen it came to the framing of the charge uhich is

contained in the Enquiry Officer's report, both these

items of applicant's alleged misconduct uere excluded
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from the charge|^

5? The Enquiry Officer in his report held the
charge to be prouerf,' and also held applicant to be
a habitual absenteB'j

The disciplinary authority in his impugned
order dated 9 Sill .-195 agreed with the findings 0 f the

Enquiry Officer and in addition ^ the spells of
unauthorised absencP from duty uhich formed part
of the charge^ held applicant guilty of unauthorised
absence from duty from 1 3;^lGf93 to 20^^6.94 (246 days
16 hrs, 20 minutes) uhich did not form part of the

chargeV and his incorribility and his habitual

absenteeian in terms of his past absences on 60

occasions, uhich also did not form part of the charge.
Acc»rdingly by aforesaid order dated 9o^1^^95 the

disciplinary authrity dianissed applicant from servdc^.1

Applicant's appeal uas rejected by order dated
21-13,^96 and his revision petition uas rejected by order
dated 28j4,-2000.= His mercy petition uas rejected by
order dated 29.^i^2000 givdng rise to the present OA.^

Ue ha\/e heard both side^

Applicants:'-, counsel has adv/anced 2 grounds.^
Firstly he has contended that the Pledical Officer uho
had certified applicant's sickness uhich had compelled
him to remain absent from duty uas not examined,and
the medical certificates finished by him uere not
properly consideredi^ Secondly he has stated that applicant!
alleged absence from 13^0^93 to 20.'6^94 numbering over
2 46 days,- as also his previous absences on 60 occasions
did not fbrm part of the charge^^ but despite that
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the repcndents had taken the sate also into consideration
uhile imposing the penalty of diatissai^uhich uas
uiolatiue of Rule 16(xi) Delhi Police (p4A) Rulesi

io| In so far as the alleged non-consideration
of applicant's medical certificates and non-examination
of the fledical Officer is concerned, it is uell seiiled
that applicant could not have legitimately absented
himself from duty uithout pproperly applying for
leave^^iviedical certificates can at.best only support
applicant's claim to have been ill| but cannot be

substitute for a proper lea^^ application.^ No leave
can be claimed as of right by a Govtf gnployee much
less one belonging to a uniformed force such as the
police f reef and indeed if applicant uas so ill as
to prev/ent him from discharging his duties,' he
should have made a proper application for leavef
attaching thereuith copies of the medical certificates.^

note that applicant failed to present himself
before the ci\/il SurgeopRajpur for medical opinion
da spite explicit instruction to do so . Hence this
ground failsfl

There la houeuer merit in the second ground
advanced by applicants' counsel.' Rule 16(4) Delhi
Police(p 4B) Rulna provides that if it is oonsldered
necessary to auard a seveitpunishment to the defaulter
by taking into consideration his previous bad recorrf,'
the same shall fc^the basis of a definite charge
against him,and he shall be given,opportunity to
defend himself as required by.rulesi? In the instant
case neither uas applicant's absence of over 246 days
from 13^^0.193 to 2P;p6a94,nor his previous bad recnrd
made the basis of a definite charge against him.^ It

is true that both thete items figured in tie memo of
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aUsgations, but ultimately it is the charge uhioh
applicant is required to ansuer in a oE.and a perusal
of the charge^as opntained in the Enquiry Officer's
report,makes it clear that neither applicant's absen,^
for ouer 246 days from l3#io.'93 to 20.'6.-!94, nor his
prerfous bad reoord found mention in the body of tte
chargelii Nothing has. been shoun by respondents to
astablish that appiicant.Js absent of o uer 246 days from
I3il0.'93 to 20il6.(94 and/or his preuious bad record
harmed part of the chargsy and the same uas communicated
to applicant

Under similar circum stan cs s a Coordinate
Oi vision Bench o f the Tribunal „ide its order dated
aiiSjfeoOO in OA Nof263l/99 Ex? Head Constable Haua
Singh tfs? UOI 4 Ore? had aiioued the Ofl',' holding
that the impugned order of dismissal from service
nould not be legally sustai„edii uhile doing so it
noticed the ̂ Ihi High Court's order dated AprilV2000
tn Delhi Actainistration 4 Anrd Vs? Ex.Constable yssm

^  the Tribunal's orderrn that case^? the Delhi ^gb Court observed that it uas
difficult to say as to uhat extent shri Yasin KhanVs
previous conduct had influenced the disciplinary
^Othority 'S mind uhile auarding the penalty of
dismissal from service and.therefore, the auarding.pf
pen Ity. based on previous conduct ulthout it forming

•  ̂ ^-ific charge had rightlybeen disalloued by the Tribunalf m ̂ ur vieu the
txo of the aforesaid order dated 30,^5^^2000 is fully

applicable to the facts an^ ,•
s tan ces of the

present case'^

1 3.^ In the result the OA succeeds and is alioued

-'''-xtent that th^pugg^d orders Of the Disciplinary J



-6.

Authority dated 9i!11,S95j appellate authority's order

dated 3l1^3i'96; rev/isional order dated 28•^4,200 0 and

the order dated 29,lB,^2000 are quashed and set asid0«l

The matter is nou remitted back to the Disciplinary

Authority for passing of fresh penalty orders based

only on the finding of unauthrised absence uhich

forms the basis of the charge framed against applicant

and excluding the absence of 246 days from l3o10o'93 to

20'i'i6',^94 and the previous bad record o f applicant

uhich did not form the subject matter of the charge

^^ainst'-applicantf These directions should be

^  uithin 3 months from the date of receipt
of a copy of this order "I No costsS

( DR«Ao\/EDA\/ALLI ) (S-R ADIGf 1
riEfiBER(3) UICC CHAIRMAN (A)!

/ug/


