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CENTRAL ADMINISTRATIVE TRIZUNAL FRINCIPAL BENCH

1) OA No,.2566/98

WITH
2) OA No.2153/2000,

58
New Delhi: this the R~ day ofvANULAZY, 2001,
HON 'BLE MR ,S.R,ADIGE ,UICE CHAIRMAN (A).,

HON'BLE DR.A,VEDAVALLT,MEMBER (3)
“1)0A No.2566/9

Shri Anil Kum2r Gup ta ’

s/o Shri B.N,Gup ta,
R/o A-3/34=C, DDA Flats,
Pashchim Vihar,

NB\.J Delhi.i e oo oo Applicant
(By Adwecate: Shri Mespa Chhibber)
Versus

1. Union of Ingia
through Lt, Governor,
Raj Niyas Marg,
DBlhi-saoﬁ

2. Secretary,
Irrigation and Flood Control Dep tt,e
Govt. of National Capital Territory of Jdelhi,,
5/9 Uider Hill Road, IlIngd Floor,
Delhia 54,

3¢ D.GeKhattar, 2y (pM),CPun, Nimman Bhauan,

New Delhi, +«.Raspondents,

2) _BA No,2153/2000

Shri AuKGup ta,
S/O Sho BON.OJp ta,

R/o A=3/34C noA Flats,
Paschim Vihar,

Neu Delhi . ¢ e ‘oAleiCant.

Varsus
—SLSUS

1. Union of Ingia,

through

the Chief Secretary,

5, Sham Nath Marg,
Cout. of NCT of Delhi,
Delhi,

2. Secretary,
Irrigation flood Control Oepartment,
Govts of NCT of Delhi,
5/9 Under Hill Road,
IInd floor,

Delhi=54
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3. Union Publip Service Commission
through
Secretary, -

Dholpur House,
New Delhii

4, ShoRoKoKhanna to be
served through
Dep tte of Irrigation 2and Flood ,
57% Under Hill Road,. IInd Ffloor,
Govtse of 'NCT of Delhi,

Delhi=54 : .....'ReSpDndants.'

Advocates:

Mrs. Me2ra Chhibber for applicant.,

Mrs. Auvnish Ahlawat for official .respondents.
Shri Sohan Lal and Sh.Gyan Prakash for
kRBSpOﬂdent No. 4 in 0A No,2153/2000.

Shri G.D.Gupta for Respondent No.3 in

0A No.2566/%,

oL ‘ ~ _ORDER .
SeRe.Adiga, VC(AY:

As both these OAs are related, they arg being

disposed of by this common order.

1) DA No.2566/98

Applicant had filed OA No.2566/98 impugning

respondents! letter dated 16.7.98 (Annexure-p-I)

inviting 8pplications from willing, suitable ang e2ligible
candidates for f‘illihg up the post of Chief Engineer,
Irrigation & Flood Control Oepartment, Govt. of NCT of

Delhi (%,5100~5700 Pre-revised) by transfer on depu tation

basis from amongst officers of the Central Govt,/ State
Govte/Union Terri tories/PSU/ Autonomous orp 5t tu to py

Organisations holding analogous posts(Chief Engineer orp

equivalent) on regular basis or with 2 years' ragulap
service .on ‘the post in the pay scale of Rs,4500-570p

(pre-revised) or with 5§ years' regular

service on the




post in the pay scale of Rs,'4100-5300(pre-revised) or with
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7 years' regular service on the post (S.£ or equivalent )

in the pay scale of R, 3700~5000,

3. The OA came up for hearing on 1,1,99 on uwhich
dats notices uwere ordersd to be issied to respondents

to file reply 2nd meanuhile as an interim measure
respondents were directed not to proceed with the
selection for the post of Chief Enginser pursuant to the

impugned letter dated 16.7.%8,

4s Meanwhile one Shri Khattar sought implendment 2s

a private respondent,

S The qugstion of allowing Shri Khattar to be

impl earded as @ private respondent, and of continuation
of the interim order dated 1.1.99 was heard, and by order
dated 16.4,99 shri Khattar's impleadnent was allowed.

Furthermore the interim orders dated 1.1,99 yere modified

such that while respondents uers pemitted to procsed with

the selection for the post of Chief Engineer pursuant to
their letter dated 16.7.98 they were called upon to
approach the Tribunal before taking a final decision in

the matter,

6, Before OA N_o.2566/98could be disposed of
respondents issued letter dated 16,11.99 (Annexure-p I of
04 N6.21 53/2000) "in‘ which applications were invitad

for the post of Chief Engineer in Irrigation & Flood
Control Deptte, Govte of NCT of D2lhi in ths pay scale
of F,16400-20,000 (pre-revised fs. 5100~5700) on deputation
basis (including'short tem contract) from amongst

officers of Central/state Govt./UTe/PSUs/ Autonomous or

L
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Statutory Corporations. The partioculars of tha posts,
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eligibility ‘conditions etc. were given in Annexure-I of
the letter,’ This Annexure mentioned a Degree in Ciwvil
Enginzering from 2 recoqgnised University or equivalent
with experience in Irrigation & Flood Control Works as
one of the eligibility qualifications, which had 5aen
omitted to have been mentioned in officisl respondents®
earlier letter dated 16.7.98, It uas also made clear

in this lagtter dateé 16.11,99 that those who had already
applied in response to earlier letter dated 16.7. 98

need not apply again.

7. Pursuant to the aforesaid letter dated
16,11,99 officlal respondents issued avertisement
regarding the aforesaid post on 11=17th December, 1999
(Annexure-p-I1) inviting 2pplications. It is not
denied that pursuant to the same, candidates submi ttad
their applicAtions, and official respondents in

consul tation with UPSC have selected one Shri R.K,
Khanna to fill up the post of Chief Enginzer, Ircigation
& flood Control NDepttse, B ut. of NCT of Nelhi on
depu'ta tion basis, but he has not yet been Appoin ted as
yet firstly because in terms of the Tribunal's ordesp
dated 16.4.99 in 0A No.,2566/98 official respondents
were required to approach the Tribunal befora teking a

final decision in the matter.

2) OA No.2153/2000 !

8. Meanuhile applicant filed fresh 04 No.2153/2000
impugning respondents’ letter dated 16,11.2000, the
advertisement dated 11=17th Necember,1999 and the
selection of Shri R,K.Khanna to the aforesaid post,

This OA ceme up on 17,10,2000, Motice was directed

4
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to be issued to respondents to file reply, and meanuhile
by way of an interim order official respondents were
directed not to take any final decision on the gquastion
of filling up the post till the néxt dates. Shri R,.K.
Khanna wyas made Resnondent No.4 in the 0a, the other
than being official respondents, Respondents bo th
official and the private have filed: their renly and

' .

Ve have heard both sides,

9. Applicant's basic contention is firstly that
his candidature for promotion 2s CE should have been
considered by raspondents bafore they resorted to
filling up the post by transfer on depu ta tion and
secondly' that the sel ection of Shri R.K.Khanna Respondent
Noed in DA No.2153/2000 as CE on the bacis of

transfer on deputation is illegal and arbitrary’ not
only because he is ineligible for appointment as g

as per the Recruitment Rul es,but also bec2use respondents
were required to @amend the rules in the light of

certain execu tive instructions, befors acting upon
those rules which they did not doe. Inter alia it has
also bsen contended that in view of the interim

orders dated 16.7.99 in OA No.2566/98 respondents

could not have issued impugned 1 etter dated 16,11,99

and acted upon the same.

104 On ths other hand, respondents both of ficial
and private,challenge thase contentions, They aggert
that applicant was not considerad for promotion as

CE because he did not FUlfil thg eligibility condition
@s per the RRs, and they uwere therafore compell ad

to  take recourse to the; failing uhich” clause and

Fill up ths post by transfer on deputation for which

purpoée letter dated 16.7.98 follouad by letter dated

16.11.99% uere issued, It is contended that as per

g
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RRs a proper selection was held through UPSC upon whose
recommendations Shri R.K, Khanna, Respondent No.4 has

been select‘ed for appointment who is fully eligible to

be appointed. Respondents deny that the RRs were required

to be amended in the light of certain executive instructions,
before they could be operated uporfgcog‘m the official
respondents have themselves approached the Tribunal for
permission to go ahead with filling up the post of C,E.,

the question of violation of the Tribunal's orders dated
16.4,99 does not arise¥

11, We have heard Mrs., Meera Chhibber for applicant,
and Mrs. Avnish Ahlawét for the official respondents

in both O;As. Shri G,D; Gupta was heard on behalf of
Respondent Noi3 in O.A. Nov 2566/98, while Shri Sohan Lal

and Shri Gyan Prakash were heard on behalf of Responknt

NoJ4 in O.A, NoJ 2153/2000; Both sides have cited a

number of rulingsd Those cited by Smt, Ahlawat, Shri Gyan
Prakash and Shri Sohan Lal on behalf of respondents included
Dinesh Chandra Vsi State of Assam AIR 1978 SC 17 Para 21;
J.Kumar Vs, Union of India AIR 1982 SC 1064; Y,V. Rangaiah
Vs. J, Sreenivas Rao § Others 1983 (3) SCC 285; K.C. Joshi's
case 1991 (2) SLJ 42; A.K. Bhatnagar Vs. Union of India &
Others 1991 (16) ATC 501; 1993 (2) SCC 240k 1997 (10) scC alg;
Y. Rammohan's case JT 2000 Suppls 2 Page 352; and Union of
India Vs, Muddoboliah JT 2000 Supply 1 Page 229,

l1a, On the other hand applicant's counsel Mrs; Chhibber
has cited the rulings in Prem Baboo Vs. Union of India & Ops,

1987 (4) ATC 727; C.$i8% Direct Recruit Ass istants Association

Vss Union of India & Others 1991 (16) ATC 891; J.D.Gupta Vs.
State of H,P, & Others JI 1997 (7) sC 650; Selvaraj Vs, L.G,
of Island, Port Blair; Direct Recruits' case 1990(2) SCG 715;
and Secretary-cum-C,E; Vs. H,07 Sharma 1998 (5) scc 87,

-1
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12 At the outset the contention that/in vieuw

of interim order dated 16,4, 99 in 0A No.2466/98

respondents were precluded from issuing letter dated
16.11.99 and acting upon the same, deserves to be
dismissed straightuay, The interim crdsr dated

164 44 99 pemmi tted respondents to procesd with the
selection for the post of CE pursuant to letter

dated 16,7,9 but called upon then to 3pproach the
Tribunal before taking a'final decision in the
matter. If,upon Finding that the letter dated 16.7.%
did not make mention of .the experience qualif‘ication)
and the same was incorporated in subsesquent letter
dated 16,11,99, it cannot be said that there is

any violation of the Tribunalb ordsr dated 16.4,99,
Indeed respondants' letter dated 16,11, 99 has to be
treated in continuaztion of letter dated 16,7, 98,
because it was made clear therein thzt those who

had al roady applied in response to letter dated
16.‘?7..98 need not apply again, MNothing in the Tribunal's
order dated 16,4,99 can be cx:nst;‘ued as legally
precluding respondents from issuing subsequent letter
dated 16.71.,99, Under the circumstance, this g round

is rejected.’

13. We shall now address ourselves to applicant's main
con tention} namely that his candidature for promo tion
as CE should havs been considersd by respondents

fRe o 7
before resorting to;\al ternative methodﬁ)y transfer on

-~ 7

¥

depu tafion. The Recruitment Rules for,single post

of CE (I & FCY in Govt. of NCT Delhi wers no tified

on 21,6, under Article 309 of Con-titution (Anneaxure-payI
prescribe the method of recruitment to the pbst o be
promo tion, failing uhich by transfer on deputation

(including short temm contract)., In the c:ce of

/)

\




Promo tion ,- S.Es Wwith 7 year reqular service in
the post in the scale of fe, 3700~-5000 and possareing
a degree in Civil Engineering from a recognised

University or equivalent are eligible,s 1In the

cese of transfer on deputation, officemof the
Central/State Govt,/Union Territories/PSUs/Autonomous
or Statutory Organisations,

a) (i) holding analogous posts(Chief Engineer
or equivalent) on a regular bacisy or

(ii) with 2 years regular service in posts
in the scale of pay of f,4500-5700 op
equivalent; or

(iii)uwith S ysars regular service in po-sts
in the sc?le of R, 4100-5300 or aquivalenty
or

(iv)uith 7 years reqular serviee in rosts

SE or equivalent in the scale of nay
of Rs¢3700-5000 or equivalent,

b) Possessing Degree in Civil nninesering

: from 2 recoqnised Univarzity or equivalent
with experience in Irrigation and flood
Control Works,

are eligible.l

14, At this point, it is necess~ry to trace
applicant“'s career briefly, He joined the Irre and
Flood Control Deptts, in Gout, of NCT of Delhi as a

JE in 1968, He was appointed as AE in March,1974

on the basis of th.e 8xam., oonducted by UPSC for the
post of AE. On 21.5,80 he was appoined as £.£(c)/
Surveyor of Works(C) purely on adhoc and amergent
basis for a period of six months or till further orders
whichever was e°rliep (Annszxure-P-II in 0A Mo.2566/98)
and by order dated 1.7.83 (Annexure=p~I11 in 0A No.2565
o.f‘ 1998), he was given regular promo tion 2s E.E, The
next higher post is that of SE which hes o bafillad
100% by way of promo tion through s2lection from EE s
with 5 year reqular service and possessing 2 degree

in Civil Engineering from a recognised Univarsity

failing yhich by transfer on depu ta tion (Annexure-p-l’d

in 0A No.2566/9), Thus he becemo eligible for

@\
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reqular promotion &as SE on 30,6,88,

15, 0fficial respondents in their det?iled
reply affidavit in OA No.2566/98 themselues state
that a vacancy of SE bscame available in 1988

and another vacangy became available in 1988~839

but they aver that OPC for filling up the

~vacancies of SE by regular promotion from amongst

eligible EEs could not bsg held well in time dus

to a court case LPA No.123/85 relating o seniority
in the grade of AEs which was sub=judice in the
Oelhi High Court and thersfore as a temporary
measure, applicant uas assigned current duty

charge of the post of S£E vide order dated 30.12,9
(Annexure~P -V in 0A-2566/98) till regular arrangrment
uas made, That order dated 30.12.91 further states
that applicant would continue to draw his salarpy 3;
EE and it would not confer upon him any right to
claim addl.remuneration or seniority in the grnde
of SE or any other equivalent grads or post ., =nd
furthermore that applicant would continue to work as
EE in addition to his own duties as SSE(C) which

is esquivalent to SE till further orders.

16 . Eventually the DPC for regular promo tion to

the post of SE was held on 31,3,95 in which six E.Es
including sShri R.C.-'Sood, who, on that date was immndiate
senior to 2pplicent as per seniority list of E.Es dated
19, 6,91 (Annexure=-R1 in OA -2153/2000), as well as

applicant were donsidered; &thers namely S/shri A,S,

Virdi, P.C.Guha and G.D.8ellani having retirad in

the meantims or wers not eligible,. ouing to non-
possassion of Bachelor's degrae in Civil Enginesring or
its equivalent.. Iﬁ that OPC mesting dated 31,3, 95
Shri Sood wuwas oopsidered against the vacancy for

the year 1988, uhil%aipplicant was considered
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against the vacancy for the year 1989-9qjas official
resnondents have themselves averred. in their detailed
reply to OA No.2566/ 98B, but they contend that the
implanentétion of DPC's recommendations had to be put
off because of an interim stay order dated 5.5,95
granted in aforementioned LPA No,123/85, Eventually,
upon vacation of thas aforesaid stay order, 2pplicant
was promo ted as SE on regular basis on 29, 3,96
(Annexure=p=VI in 0A-2566/98)9nd subsequently vide
order dated 10.7.97 (Annexure~-P=-VIII in DA-2566/98)
applicAnt was glven current duty charge as CE(I & FC)
whersin it was stated that applicant would continue to
dray his existing pay as SE and the above arrangnment
would not confer upon him any right of claiming a-4d1,
remuneration or seniority in the grade of CE or any
other equivalent grade and poste This arr=nqgement

continues till date£

17, Mrs, Chhibber has vehamently contended that
OP & T's OM dated 10,4,89 yhich is applicable & o
.Gavt; of NCT of Delhi and canfains comprahensive
guidelines for DPC proceedingé/requires JPCs to be
held annually and applicant should not be denied

even consideration‘For promo tion as CE, which is the
fFirst method of recruitment as per RRs notified under
Article 309 of the Constitution) on the ground thnt he
did mot possesé 7 years reqular service as SE, when he
was discharging all'the duties of an SE since 1991, 4
and indeed as per official rBSpondentsi oWwn averman ts :
had been considérad for regular prgmotion 8s SE against %
a vacancy of 1989-90)merely becauge§%officﬁal respondentsi
¢un. fallure o hold DPC in time. In this connection she

has pointed out that there was no stay order issued

by the Delhi High Court in LPA No.123%/BS batusen 1988

A
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and 5,'5,/95 prevening respondents from holding the

OPC and acting upon its recommendations batueen that
period and respondents could have sasily finalised

the seniority list of E.Es dated 19, 6,91 (Annexure-R1),
in which case applicant could have acquired the nscessary
eligibility gualification of 7 year regular service

as SE making him eligible for consideration for sromotion
well before respond®nts resorted to the alternative mode

of recruitment of transfer on deputation,

1é. On -the other hand, Shri Ahlauat as uell as
s/shri Gyan Prakésh and Sohan Lal have also relied upon
op & Th's 0OM dated 10.’4.4"89 according to which even if
a DPC recommends for filling up vacancies belonging

to earlier years, the promotions will be made in the
order in the consolidated select list and sch

promo tions will have only prospective effect, even in
cases uwhere the vacancies relate to earlier yearse, It
is for this reason they state that applicant's
candidature for consideration for promotion as CE had
to be rejected as he was not possessing 7 year reqular
service as SE. In this connection, respondents have
contended th'at aven if the DPC was held between 1988
and 1993, applicant would not have been promo ted as SE
#s other EXs senior to him namely S/Shri Roy Sikka, Virdi
and Sood uvers also in the line of promo tion 3g2inst the
available vacancieé and applicant came to seniority
position No,.2 only in 1993-94 2and was considered for
promo tion in 19 5% 90 because meanwhile abovementionad

senior officers(except Shri Sood) had retired or being

promoted at the time of OPC and his rank and position

only then corresponded to the vacancy of 1989-%,

A
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19, In this connection it has stoutly besn ocontendad
that the recruitment rules which had been notified
under Article A3]9 of Constitution had to be adhered

to strictly, and ‘according to those recruitment ‘
rules,. 7 year regular service as SE was required

before any candidat® could be considered for promo tion
as CE, It has alsg been emphasised that G.0, d@ted
30.12.§91 (Annexure-P-U) gave 38pplicant only aurrent
duty charge of the post of SE which under no circumstances
could be deemed to be reqular servie®, and applicant
was not granted the pay scale of R, 3700=5000 wi th
effect from that date, and hence he was rightly not
considered for proino tion 2s CE 5s he did not noszess
the requisite eligibility qualification. In this
connection, it is further contended by the respondents
that if at all applicant was aggrieved by order datsd
30,12, 91 giving him only current charge as SE, his
cause of action arose from that date itself and he
should havwe agitated the matter at that point of time
and hence his claim for being treated as a regularp

SE from that date or any previous date is also hit by

limi ta tion,

20 S ue have considered the rival contentions on this.

point carefully, .

21, We have already noticed that as per the
relevant RRs notified on 21, 6, 90 under Article 1309
of the Constitution, the method of recruitment for

the post of CE(I & FC) is by oromo tion, failing which

by transfer on deputation(including short tepm contract),
In other wvords promotion is the oreferred method of
recruitment and only if that fails should the mrnthod of

transfer by deputation be resorted to. For promo tion

|

'




SEs(Civil) with 7 year regular service in the pay
sczle of R,'3700~-5000 and possessing a degrae in
Civil Engineering from 2 recognised Univ-srsity or
equivaleht are eligible, It is not denicd that
applicant possesses a degreein Civil Engincering
from a rscognised Univarsity. The question for
adjudication is whether,al though applicint h=s been
continuously discharging the duties of SE sincse 1991
on current charge basis, and indeed the duties of

CE since 1997 also on current charge bacis, he can
legitimataly be dqnied aven consideration for

promo tion as.CE on regular basis bechuse respondents
2did not hold the DPC in time to enable him to
acquire 7 years regular service as SE in tha pay

scale R, 3700-5000 =2s required under tho RRs.

22, We have already noted that official rospon-len te
themselves aver that applicmjt Wis promoted as SE 2qnind
@ vacancy that Aarose in 1985-9%, =1 ti‘vour:}\hfzé"JPC Was

held in 1995 and the actual order promo ting him on
regular basis uas issued on 29,3, 96, Even if the
seniority in the louer grade of AE yas the subje‘ct
matter of LF—‘A' No.5123/85 wnich uas rending in the

Delhi High Court,y, nothing has been dioun o us to
establish that there uere any stdy orders opor”ting

in that LPA or im_ﬂeﬁ’d Issued by any othzr Court of

Lau betwueen 1988- and 1995 yhi ch restrained respondentsg
from operating the available seniority list of Ex,Es,

In the absence of any stay orders, it uas 2luays epoen
to official recspondents to hzve made thao nromo ticns
subject to the outcome of the LPA orp any cthzr pending

litigation, more partiaularly as Dp & T's QN 2 tad
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10.4:89 enjoins upon all departments/Ministries to hold
DPCs annuallys If official respondents rely upon that
port'im of the aforesaid O;M, dated 10.4:89 which lays down
that promotions would have: prospective effect even if they
relate to earlier years, there was an equal obligation
imposed upon official respondents by the aforesaid OJM/ to
hold DPC on annual basis to fill up vacancies (actual and
anticipated) that became available in a particular year,
which they failed to discharge in the present case.

23, As regards the assertion that S/Shri Roy Sikka

~ and Virdi ‘who were senior to applicant would have been

promoted as S.E. on regular basis in 1989-90 instead of
applicant, it is not denied that the post of S.E: is a
selection post for which the minimum el igibility bench mark

of ACRs is Very Goods Mrs., Chhibber has placed on record
certain unsigned extracts from applicant's personal file

Nod F 1/4/74 I & FC dealing with his répresentation dated
28,1,2000 from which it appears that neither Shri Roy Sikka
nor Shri Virdi posseesed the minimum bench mark for promotion
as SJEy Indeed if they had possessed the min imum eligibil ity
bench mark, thére was no reason to deny either of them

instead of applicant with entrustment of the duties of SJEJ
on current charge basis in 19915 It is, therefore, reasonable
to proceed on that basis that had respondents held the DPC
for making promotions to the grade of S.E¢ in 1989-90, or even
in the year 1991) applicant would have been promoted as S.E.
ob regular basis, in which case he would have acquired 7 years
regular service as S.E, in the pay scale of Rs.3700-5000 as
prescribed in the RRs for consideration for promotion as C.E,,
and in our view it would be unfair and unjust to

deny applicant such consideration merely

ﬂ\
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because official respondents themselves failed to hold

‘the DPC 1in tima.

24, The contention that applicant's cla2im for
seniority as SE w.g.fe 1991 is hit by limitation , is
2lso without meri\t, because we find that as late on
5.849B, the Govt., of NCT of Delhi in its letter of

even date addresséd to UP‘SC7had itself recommended for
grant of notional promo tion as SE uwith effect from

the date/year of vacancy against uhich the officers
had been recommended for promotion by UPSC for the
nurpose of calolating their seniority for further
nromo tion as CE. The Govte of NCT'oF Delhi having itself
recommended applicent's case for grant of notional
seniority from 1989-90, it is not open to them to assert
that apnlicant's &leim for seniority @as SE atl =ast from
the date he was c3lled upon to discharge the duties of
that post on current charge basis i.e. 30.6.91)15

hit by limitationy’

25, , In this connection, we note that in UOI & Ors.
Vs. K,B,Rajoria AISL] XI-2000(3) page 276, ths notional
promo tion granted to Shri Krishnamoorti w.e.f, 22.,2.95
was held to satisfy the requirement of 2 year regul=zyr
service in the grade which uas the eligibility condition
for promo tion as Director General of \.-Jorks,CF;'JD in
terms of CPWO(NDGY) Recruitment Rul ©5,1986 as ~mended in
199, |

26, On behalf of respondents, considerable reliance

has been placed on the Hon'ble Supreme Court's dacision

in State of Heryana Vs, SeMsSharma, AIR 1993 5¢ 2273
wherein it has besn held that current duty charge of the

post could not be treated as a case of promotion, Anotherp

ruling relied upon by respondents in the same vein is Statg

of Feryana Vs, R"uK,Agarwal 1897(4) siq 733

)

Bo th




274 . \)e may summariss, ;
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thesé rulings were by a 2 Judge Bench of Hon'ble

Supreme Court.;i However, in S cretary-cum=Chicf Engineer,
Chandigarh Vs. Hari Om Sharma & Ors. 1998(5) scc 87
before @ 3 Judge Bench of Hon'ble Supreme Court, where
respondent Shri Hari Om Shamma who was a3 Meter
Inspector had been denied the salary for the post of

Gn cutynt
JE to which he had been po stedeuty charge basis in
19% and had continued as such ( copy of costing OT rder
taken on record)for @ considerable length of time, the
Hon'ble SUpréne Court treated the matter to be one |
of promotions Indeed after no ticing their oun ruling
in S.M.Shamma's case (supr2), they observed that
appli'capt's argumént that uhen respondent was promo ted
in stop-gap arrangement as JE, hg had given an

under taking that he would not claim any promo tion asg of

right nor would he claim any benefit pertaining to

that post, was to say the le2st, @ preposterous argumant

28:,:"-‘ The Recruitment Rules for the single post of
CE( I &FC) prescribe the method of recmui tment to %

be promotion from amongst SEs wi th 7 year regular ?

- sarvice in the post in the scdle of Rs,'3700~500 and

possessing a degree in Civil Engineering from a
recoghised University or its equivalent} failing
uhich by transfer on deutation, Admittedly applicent
who possesges a degree in Civil Engineering, and became
eligible for promotitﬁn s SE in 1988 itself, h=s been"

+ duy
discharging the duties of SE on currentt\cvharge basis in

his oun scale of EE since 70, 691, and indeed in that
capacity has also been discharging the duties of CE on

’\dur ;
wrrenthZlarge basis since 1997, Al though Dp & T's o :
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dated 10,4.89 uhich is applicable to Govt. of NCT of
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Delhi enjoins upon all departments/Ministries to hold
DOPC annually, respondents did not hold a2 DPC betucen
1988 and 1995, for promotion to the grade of SE on

the ground that an LPA regarding dispu ted seniority

in the fesder grade of AE was pending in 02lhi High
Court, a3l though there were no stay orders restraining
them from holding the DPC.' Eventually the 0OPC was

held on 31.’3.;95, &nd admittedly applicant was promoted
against a vacénéy of 19899, althovugh the actual
order promo ting him on regular basis issued on 29, 3, 96,
There are strong reasons to believe that if resnondents
had held the OPC in time, applicant would have baen
promoted a8s SE on regular basis on 0,6,9 if not in
1989-9 itself, and under the eircusm tance it would

be unjust and unfair o deny him sven consideration
for promotion as CE on the ground that he does not
have the 7 years reqular service as SE in the grade

of Rs, 3700~-5000 because of respondents! oun failure o

hold the DPC in tim e,

29, In the partiaular facts and circumstences of
this c2se which is mot to be treated as a precedent,
the 0As succeed and are allowed to the extent tha ¢
respondents ‘ars directed to consider arplicant's
claim for regular promotion as Chisf Engineer (I & rc)
in the light of ths foregoing discussion, bafore
resorting to the "failing which™" al ternative of
transfaer on depu ta tion., Under the circumstances,

it is not necessary for us o go into the question
whether Respondent Nou'4 in OA No.2153/2000 who has
been selected under the "failling which al terna ti ve,
is eligible for @ppointment or not, or whather any

amendment to those RRs are mequired in the light of

A
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the executive instructions)bef‘ore he could be

appointeds No costsy'

30 + = Let @ copy of this order be placed on

each case recordd

/‘i\'""" e,

( DR.ALVEDAVALLI ) ( s.R.a01GE

MEMEER (2) VICE CHAIRMAN(A).
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