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CENTRAL administrative TRIBUNAL
principal, BENCH

O.A. NO.2118/2000
New Delhi this the W^day of September, 2003.
hon-ble shri justice v.s. asgaruial, chairman
HON BLE shri S.K. NAIK, member (A)

R.P.Pal.
UDC/C,
S/O Late Sh.Khem Chand Sinah
R/o 1271, Multi Storey
Timarpur, Delhi,
working with
National Anti Malaria Programme
22 Sham Nath Mara,
Delhi

Applicant

^  N.L. Bare ja. Advocate)

-versus--

(1 ) Union of India,
Through the Secretary,
Ministry of Health & Family Welfare,
Nirman Bhawan.New Delhi-i .

(2) The_Director General Health Services,
Ministry of Health & Family Welfare,
Nirman Bhawan,New Delhi-l ,

3. The Director,
National Anti Malaria Programme
22 Sham Nath Marg,
Delhi-54 D. ... Respondents

By„ Shri Madhav Panikar, Advocate )

o r d e r

OMStice V.S.AaaarMal;-

The applicant was working,as a Upper Division
Clerk with respondent No.3. He was promoted from
the post of Lower Division Clerk in 1986 and was
made regular from 12.7. 1989. His initial promotion
as Upper Division Clerk was, against a leave
vacancy. Later in January 1989, there .arose a



regular Vacancy i„ the post of n
Clerk Th^xerK. The next higher no<sr

Clerk Clerk Is s
S'uperintendent for uhioh e

departmental ekaminatlon i, ^ a
„,. .. en IS conducted, theJdrhiltty condition for the same Is that a person
Should have 8 years „f ,

Divisi , dPPers orr Clerk-cum~Computer.

^^d^lhetlen was scheduled to be

f. ^dth-uary 1997. The applicant and another
- -•-.a/,998 praying for advancing the

.  . -e Of regular promotion from aprll .988. „e had
filed Misc.Applloation No.309/.997 pravin r

->! t praying for a
irection to permit him to sit in the n

in the departmental
examination. The m-said Misc.Application had been

,  allowed and a H-. i-csr^+- -ion was given to permit him to
sit in the examination rh,^ination. The examination was held
later m the year 1997. The result

'  result of the
applicant was kant- inkept in a sealed cover. The said
Original Application filed bv tha - txiea py the applicant did not
succeed. By virtue of the Dre<-,.rrxnc present application, the
applicant pravs rhat-

'  had continuously
O  "Iciated as Upper Division Clerk a

on Clerk and subsequently
regularised. The reem •

' ̂Sdlofisation should be from the
®te of the avallabilltv of th..

Psi-manent vacancy.
®  spplicant had been made permanent from

■  • : - — -e been made so from
the regular vacancy was available

a benefit had been given to one Shrl



t-.

Shankar who was a Upper Division clerk along
with the applicant.

3. The appuoatlon has beep contested.

T- To keep the record straight. «e deem it
heeessary to mention that on earlier occasion this
eppllcation had been dismissed by this Tribenal on
1.5.2001. The applicant challenged the said order

by filing Civil writ Petition No.6286/200, and the
Delhi High court had set aside the order of this
Trib,inal on 30.9.2002 holding that if a subseguent
pause of action has arisen on discovery of facts,
the aBpllcaticn would be maintainable. it wal
fuhther .held that the result of the applicant which
was directed to be kept in a sealed cover should
remain in the same stage and this Tribunal would be

liberty to pass appropriate orders. The
findings read:-

by the respondent here?^ ^af no?%o^rect
ground "ILt 'the same wf" theprinciples of c^^^st^u^c^^iv^l^es^^Surcat";.'^^^
impugned "JudgmCT?' cann^f """"D that/ theset-aside \hl S?rSi„^?y
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o'onA7el-luL

s- During the course of submissions, the
learned counsel for the applicant contended that he
la not in a position to press the first prayer that
he has continuously officiated from April 1986 and.
therefore, regularlsation should be effected from
the date of availability of a permanent vacancy
because of dismissal of his earlier application,
but he contended that once the applicant has been
discriminated, he is entitled to regular
appointment as Upper Division Clerk from 27.1.1989.
The plea raised was that a similarly situated

..person Shrl Ram Shankar who was a Upper Division

Clerk had been given the said benefit.

On. a,careful consideration of the matter,
we are of the considered opinion that the plea so

raised has me>it and cannot be ignored.

an

r

Though a person does not have
indefeasible right to be promoted from a particula
date,. but if the State discriminates between the

e
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-c<.v.o„als are ei^Uarl. placed. 1„ i,,,
-Ucles -d ,s o. t.e co„stUp«,„

erently. vrth effect from ,z.7.,989, on the

~e„datlo„e._of ..the__Depart.e„tal _ Pnp„p„„„
Committee, the applicant and one shri Ram Shankar
were reoalarised ae Upper olvislon cler.s
Subsecaently, the record reveals that so far as Raa
^hanhar is concerned, his matter „as treated
■differently and he was .ade regular fron, 27. ,., 989,
the date when permanent vacancy was available. The
letters on the subject are being reproduced for the
sake of facility:-

Dated,the 2 Nov 1995
To

The Director

Programme
Oelhi

Sir.

-54.

Sh.Ram Shankar, uoc! NMEp"egai^dlng.
subject: _^Flklng_of seniority in respect of

No. , , --5/7I _NMEP^''"tAdmn ) d°, A letterthe above noted sl;ict and 'J® ">.9.95, on
Sh.Ram Shankar UDC f state thatfirst vacancrihat ecu d'he Promoted m the
the purpose and h?^ available forblflhe? ®r°ade b"e f' Ld®"s°"lV' 1,2 n''d®
promoted in accordance with h-
select list. his position in the

,  ̂ ur"th©r cJir'sctpr^ +-uduring which the officer Period
Shankar promoted to the hiah^r Sh.Ram
reckoned towards thca mi . ^ grade, may bei:owards the minimum period of service



1

prescribed for mim,-
Promotion to the higher%rade.

A  compliance report +-^ ^.u..
earn® '"--"ished to

at the

'tours faithfully,

sd/

nw rv- ^Kiran Puri)/.Director Admn.(ph-i)"■•office order o,teo 30 JUt ,998

Shankarf^ipoer OlviMorciirkseniority, attention is irv/^^ t"i>;ation of
wh:^:^i^^sh?.r\ar ^ -"'sf.placed as per his posi^^on in^%\ already been
so as to treat tho i! " select Ustofficer ,s, Shior to sflr^ "hlch the
promoted to the hinh2 Shankar weretowards toe period'of'slrwoe"®^
the purpose of eliaibilitu^ Proscribed for
higher grade. His per^. Pf^^^otion to the
promotion to th^ n^.i ^^'^Qibility forcounted from 4.3. 1986. ^^^her grade will be

clearly shows that different treatment had
and one to the

applicant. Shri p»m ch- ,Ram Shankar was given the benefit
from much earlier than • tIS being claimed by the
applicant. it i <; tn-.f u •IS not being disputed that the
vacancy was av»hi-.kiavailable from 27. I. ,989. n was
-Dolar vacancy. fhere is no ground as to whv when
:7' '0 Shri Re„ 3hankarwhy it has been denied to the aooli
„  , applicant,sultantly when it is h*:>inra t

" "^'"9 to our noticethat different persons similarly situated
j-y situated are beinatreated differently. it ^

clhear case of
discrimination.

-e



8- Resultantly., we allow the
application on this shnrts'^ort ground and direct that:-

applicant is entitled to regular
appointment from 27..i.i9g9.

'b' he -as eligible, to take the examination for
the post of sopenintenbent because he had the
necessary qualifications; and

<e' the respondents are directed to
^■^rcccea to open the

sealed cover and oublich ^-kPUDiish the result of the
applicant. w oscessary consequential benefits
should onlv in accordance with the
rules.

No costs.

(S. K. Na i k )
Member (A) ^V.S.Aggarwal)

Chairman

/sns/


