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New Delhi, this the infl
October, 2003

Hon ble shri Justice v q a
Hon ble Shri S.K. Naik," Member
OA 2 2 9 3 / q q

h i r e n d r a S i n g ̂|

Se?vicpt'"/°''"®'''^ recruit Civil
ICD B ?i '992) ■,  ®'--'^l-'bgarh, Haryana

2 363/9 9,'
2606/99,

fiA.... 21.0 ] /_L 9 99

Sunil Kumar
Appraiser (Direct recruit
Nsu'/°®? Examination. 1992) "Ne« Custom House, New Delhi
•Q-A -2.3..Q..2/.1_9 9 9

Sanjiw Kumar Mishra
Appraiser (Dirert r-x-
Aervir-cc- c I ecruit Civil
WrL f^^'am.1 nation. 1992) 'New Custom House, New Delhi
OA :.2.29i/jj)9_3

Smita Tripathi
Appraiser (Direct Recruit ri • t
£xamihatioD, I 992) Oivil Services
20D, Tuqlakabad, Delhi

,.92^ .2...1....7 3 / 200.3

Fh-arnod Kumar
Appraiser (Direct Recruit r- - i
Examination. 1991 ) ivil Services■^ri Directorate of working
Management unLr Centr
Excise a Customs m
New Delhi - ■' '^^'"'istry of Finance

"'1' Shri R.L.Agarwala. Advocate)
versus

""on Of India, through
' • Secretary

Ministry of Finance
North BlorioDiock, New Delhi

A p p 1 i c a f'l t

Applican t

AppTican t

Applicant

Applicant
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2. Chairman

Central Board of Excise and Customs
Ministry of Finance
North Block, New Delhi

■3. Cominissione 1" of Customs
New Custom douse
Ballard Estate, Bombay

OA bj._2/.i999

Ashok Kumar Pandey^
Appraiser (Direct recruit Civil
Services Examination, 199] )
Custom House, Calcutta

Respondents

Applicar/t

vs.

Un i on of India, Service
through the Secretary
Ministry of Finance
North Block
New Delhi.

Central Board of Excise
and Customs,
Service
Through it's Chairman
Ministry of Finance
North Block
New Delhi.

Commissioner of Customs
Custom House ■
15/1, Strand Road
Calcutta,

M.R.Remi Reddi

c"e.T? central Excise Service
Dy,Commissioner, Vijaywada Division

Diva R'am Towers
Praia Shakti Nagar
Vilaywada, Andhra Pradesh

Sandeep Mohan Singh Puri
Indian Customs and
Central Excise Service (I.C.& c E s )Under Secretary, Central ExcLe.:/
Section, Central Board of Excise and Custonr
Jeevan Deep Building
New Delhi.

6. Sandeep R a 1 Jain
Indian Customs and
Service (I.C.& C,E
Dy, Comrni ssioner
Office of the Commissioner
(GEN) New Customs
Near IGI Airport
New Delhi.

Central
S. )

House

E xcise

of Custom
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Subedar Ram Gaulam

Indian Customs and
Central Excise Service (I.C.3< C.E.S.)
A s s i s t: a n t C o rn m i s s i o n e r
Central Excise, Kanpur-I
C/o Office of Commissioner of Central Excise
1 17/7, SArvodya Nagar
Kanpur.

G.Chandra SeKarai
Indian Customs and Central Excise Service
( I. C. a C. E . S . )

Dy.Commissioner
Vedodara Division-IV

Central Excise and Customs Building
5th Floor, Race Curse Circle
Vadodara-7. Gujarat. ... Respondents

OA 2359/1999

Rajesh Kumar-
Appraiser (Direct recruit Civil
Services Examination, 1995)
Custom House, Calcutta Applicant

OA 2360/1999

Vinod Kumar Ahirwar

Appraiser (Direct Recruit Civil
Services Examination, 1995)
Custom House. Calcutta Applicant

OA 2361 /1999

,U

Subodh Singh
Appraiser (Direct Recruit Civil Services
Examination, 1995), Custom House
Calcutta Applicant

OA 2 3 6 2/1999

F-^ravin Kumar Agrawal
Appraiser (Direct Recruit Civil Services
Examination, 1989), Custom House
Calcutta Applican t

OA 2363/1999

Ms. Seema Chowdhary
Appraiser (Direct Recruit Civil Services
Examination, 1991 ), Custom House
Calcutta .. Applicant

OA 69/2000

Sunil Kumar Kedia

Appraiser (Direct Recruit Civil Services
Examination, 1994), Custom House
Calcutta .. Applicant
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Manish Kumar
'Appraiser (Diror-r o,-,
Examination. 1995) Civil Services
Calcutta ' House

versus

Secretary
Ministry of Fir,a„oe
No, til Bjock, New Delhi

Chairman
Central Board of Fi^r-',c^
My.istrv of Finance C"sto,ns
Notth Block, New Delhi

Strand Road, Calcutta
Amita Ohaiva (sinah)

a "s cTs"! ^Acise
Oy^Commissioner, Oivision-l
Negpir-f?*'" Nhedi Road

7.

8.

Applicant

s s 1 o n e r

division

and

Service'

Upender singh Rawat
^Bdican Customs
Central Excise
Cy. Cornrni
Sa ta r a.

Old MI DC, satara'
Maharashtr■a-4

(I ■ C, a C. E. S,

.

J' -Vittal Vivekanandan
^ndian Customs and
Assistant^cL^^-^®''^^^'® (I.C.& c E

C^ZinZr Of c
felairsa'la'r ""-  Chennai- I .

KaruncI« k a r a n

s. )

Jridian Customs
(I.C.& C.E.S)
;^ssistant commi
on ice of Cornmi

n Williams Road
1 ami1 Nadu (IN)
Pin 620001.

^nd

ssio

Central Excise
Service

ner
ssioner Evasion)

Trichy®""'''^

N-Shashi Oharan
( T*" r^P Customs and Central r(I.e. a, C.E.S. ) ^^nrral Excise
'^i'^-'istant Commissioner
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Hyderabad-x Division
Posnett Bhawan
Tilak Road. ABIDS
Hyderabad.

OA i99/?nnn

Pankai Jain
Appraiser (Direct Recruit Civi 'i ••
E X aiTi 1 na t i on, 1991 ) ServicesNew Custom House, New Delhi
-QA_.i(00/2nnn

Nalin Kumar
Appraiser (Direct Recruit Ciwi i c
Examination, 1990) ServicesICD, Ballabgarh, Haryana

Respondents

AppIicant

Applicant

Applicant

Applicant

OA..JJJ.3Zi,999.

Bhushan Lai Garg
Services

Custom House, Chennai

QA ,2 6_Q,6 / ] 9 9 9

Kurrisambi Reddi

""i services
Custom House, Chennai

OA 2 6 0 S / j_ 9 9 9

Polamraiu V.K.Raia Sekhar

Custom House, Chennai

f.U.'Jsei ^-^-K^ura^Z^
A.saran, o.P Mann p v cSrivastava and SeeMa'panA', 'Ad^A'alelC'app'uca'^Jsf

■^er sus

1 • Secretary
Ministry of Finance
North Block, New Delhi
Chairman

mn^s??y®o?'FinIncr"®North Blooh, New 5elhi

Applicant
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aa of Custom^.
C-ustoifi House

Salai, Madras-600 001
(Shri Madhav Panicker ' Aa "
in all OAs) ' ' Advocate for all respondents

K'esponden ts

^■S. Aggarwal ORDER

■-'hri Kishori la) R-z>hi- ■ / --  1 Bablani (Tor short, "shri ^t
appeared in the Bablani )Indian Administrative Servire
Services Fv.,.- Service and AlliedExamination 1974 , ,He Was placed at SI No ?7i •
category uj p_ inCandidates upto S.No. i93 were , .
in Class T <,-0 • a<^commodated-lass I service on basis nf n
Shri eablan, available vacancies.was accommodated in Class it
Oepartment. He ioi, , ■ ■ I in the Customsjoined in ,9,,
Appraiser (Class tt) t Customs
- the ettect t,: t ' ^ --"^"tatien
and l^cis,; " customs
jn b 0 —- -—
-^-istnativ ; "•'V® Service and Allied Services Ev •the number oc . E^^rmnation,
•  f ^cacancies had wrongly been notifiedintimated. initially the n
vacancies tor ci ' ""-ted 35^  ror Class j poste tk ■t^osts. This figure was fin.i,d  to 90'vacancies. Acoordin, to him 99
atouid have been notified . Had it be '
would have boor ' ^ebeen appointed to class 1 „ost ■
department i„ ,999. Hefilad "
Bo'nbat Hint, cc , " " 'he""tt Which was transferred to th n
dench of this Tribunal. The petitio
Bombay Berich The Su " allowed by the•  Ine Supreme Court while Pp,
Appeal No. 1128 n 99-3'-^<^0/ 1995 on 3. ) 2. 1900

/ a ^ <^gainst the decision
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of this Tribunal held:

6- The appellants submitted before us with

waT filld ® fktUi" w^ich
were made a"fa 630^31
nrrt +• - >. , oacK ds in the year 1974-. oiinht

i° to" h^® ; disturbed. If a similar relief

examination and'^no^IeJe'ptacerJr"uls ffpi?"
year^i,"! "''""f "Otificatior, of vacancies in ife'

would be the Dn« i ti r-m a-r well. The same
subsequent years~"from 19Ts"" I'gir
recalculated and the initial no^t ■

Jow'dis Jurbed during 'thLf year^arethis a n n r P h e n s i o>T""~^l^"i"St~"^-f
7;d i's—■y-----L-—c axui ot be .o_yer looked when ""a nappiloan t
ciui.te clear—tTTr 11i-.Qat.—tihe__ag^icants for all is
iiearl hid'7k''le?trAfter mo7e""'Tfran~f7'7i:a~?s" th~"®~^^^
and notification of v'J' Process of selectionnot to be reopened in\"rL^terL'ro'f
n"7i?Sl"?so®?fopTdL\°7''®^  very large number of members^o that^^s^^'^^The respondent, however, submitted t^afhe ha's'^f;fdot been given the relief by the Tribun^ 1

this appeal. Thronlv nne^^ ° "''® °"toome of

.otoally^ obtain7®-„7?-p^.- orX^-^^ t7
the 'responde7"to Jaf"'' f^irhas secured on the tesiS"of' tf!
are accepted as justified '=°'^^®^^Tions which
ID a. in t a i n the r e i i o -f , , k ^ ^ ̂  £ h § £ e fore,

i.li.Q.§.i. such relief cennrit ~rs ktlis—la[Q^e_ ofelse,. -■T-g-T-l.ii--CanjLo.t„^_^raj^^^ ar.vhTThT;

to
he
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f-y 8. One intervention application is before lis

which was filed in the 1996 by a pars on w h o ___ was"
..lieoi.::_ui ted. in. ti-ie year 1975. The" appeTla'nts tmve
a.L§o. pointed out that after "the decision of~" the
Tribunal in the present case, they have receiyed a
.number of representations from other persons "who
-\5Le.re ap_pointed during "the period rg""?"^ upto "Tg^O.
S-Uch., .bela.t.ed applications cannot " now "be
consi dered We.^^ theref ore. iiis.JIli.ss__ the
iJl..te.C.ve_njtign application. We make it clear that
the present order will operate only in respect of
the respondent for reasons which we have set out
earlier. We also make it clear that in notifying
vacancies available to direct recruits the
appellants are bound to take into account
permanent as well as temperary vacancies of lorng
.ii.y..Ll§...Li.Q.ri as per the office memorandum of 2 0.'i. 19 53
and 8.6. 1967 (Emphasis added).

In this process, the Supreme Court had not approved the

findings of this Tribunal, It was also held that delay

would defeat equity. But keeping in view that Shri

Bablani had been granted the benefit, the Supreme Court

did not take away the said benefit after lapse of time.

However, the said benefit was declined to the other-

persons who had been recruited in the year 1975.

2. It is this decision in the case of Shri Bablani

which has prompted the present applicants to file OA

Nos.512/1999, 2293/1999, 229A/1999 2301/1999,

2302/1999,2303/1999 2359/1999, 2360/1999, 2361/1999,

2362/1999, 2363/1999, 69/2000, 137/2000, 199/2000,

200/2000, 2606/1999 and 2605/1999 and OA 2173/2003 which

we propose to dispose of by this common order. For the

sake of facility, we shall be taking the facts from the

case of Ashok Kumar Pandey v. Union of India and others

in OA No . 5 1 2/ 1 999 .
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•3 . The Union service cr ■
-hivertised the civil Service, P. ■

Of vacancies lo de fiaed"""""'
^^^'^ination was expected to be ^

•  - --^e app,,.3,, --■oxi.atel. ..o. sois concerned, he was se-iH .
ranked at si. No 53^ 1 - ^een

'■ Th® submissions.
The Indian Customs and Centra, r

^TOUP A service Rules bed been framed ■
Short, ■■tne Rules' ),
nation- under Rule 2

™T"ve e«mlnatlo„ conslst'inl ^
^-"nation conducted bf the CommlsMon fo

--vice or such otner service
the Commission, me "post" n b hy

to mean any post l
— ifled under Rum „ " »-'"T>nent or temporary
— tutlon Of the service anTreadsr"""^

••"•• ss..- .x.-naitiel y :

'"embers of the r a-
tippointed to t-h / indian Custom^.-  that service before tZ ,slrZT

(b) Members of the Centra r
fPPointed to thJ r . Service nthe service before

after%hr'')5t®'"®^ appointed to theco„,mencement of ̂ .he^^'ppL'sl' T,
persons recrn-i^  -tth the bnovlslo„s°of'\\|j:^^^\l,"-^='=-<'-»
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(2). The cadre of the Service.shal1 be.controlled
bv the controling authority."

Rule 5 further tells us about the methods of recruitment

to the Service. The, vacancies in Grade VI of the

Service have to be filled up 50% in accordance with the

provisions in Part III of these Rules and 50% in

accordance with the provisions in Part IV of these Rules.

The said .rule reads

5. Methods of recruitment to the Service
and percentage of vacancies to be filled in
certain grades of the service.

( 1) Recruitment to the Service shall be made by
the following methods, namely

(a) by examination, in accordance with the
provisions in F'art III of these rules;

(b) by promotion in accordance with the provisions
of Part IV of these rules

(2) Vacancies in Grade VI of the Service shall be
filled in the following manner

(1 ) 50% of the vacancies shall be filled in
■accordance with the provisions in Part III of
these rules; and

(ii) 50% of the vacancies shall be filled in
accordance with the provisions in Part IV of
these rules

(3) Notwithstanding the provisions contained in
sub~-rules( 1 ) and (2) above, Government may
recruit to any of the grades when so required
from other sources, for good and sufficient
reasons to be determined in consultation with
the Commission, of persons having
qualifications or experience in any
speciality;

Provided that when such recruitment is made to
Grade VI of the Service, the number of persons so
recruited shall count against the percentage of
vacancies to be filled by direct recruitment. "
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At this stage, therefore, it becomes necesL^ to refer
- tfe rule pertaining to appointment by promotion Part
*^1 O "T t h 0 S 0 T' V i C"^ P 7 " K

'  i'^corporated in Rule !8
'  i'-' the following words:-

L-

of

in

by

be

Service!®' ( n''°ADpMn?L''r°"'°"°" Grade VI
Prade VI of the Service renji '"'^ vacancies
RPO,notion under sub-rClel(if)® r'°
by promotion of the fnifr, ° ^ shall

°'"r'"rrs in Sitra '"1.f""'°Gies of Group
ufcotics Departments who h-vl Customs andV-DS regular service tn"?L/'SrLp^rTi«rof

Cent,'-a! Exotse"'oeSr^L°r '=''"^^01 EyoSse in the
sup'"' IntelUaence'" °"umSuperintendents (Executiv!^ • Officers or
Department. . ^^'^^'^bive) m the Narcotics

Departmen't^''^'"^^'^®^^ Customs in the customs

the Customs Department^ Customs (Preventive) in

shan'^b:^ ^iller;f:Lordonor''?? Promotion
seniority list of the t^re^r?®

°'"cers mentioned i„ sub-ru" flfaZe!"

feeder categi'ierof^'service G'°"P B
promotion to Group A sh~n i V by for
basis of their regular bhe
'espective Groun r r- behQth of service In their
condition tha? the sub ject ■ to tf efeeder oategory' ot'lervtce -e'

^rvice sfiell be maintained
f ? 1 r 1 ,-.

pcinciol'l'of"elec[i°rv°"^ b®selection on merit basis. on the

making PrornotionTo^GraSe consulted for

f^'cnmination PursuanT'^ Services
—ertisem,ent referred to
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above. Tl'ie results of the examination had been declared

on 13.9. 1992. As referred to above, the rank of the

applicant was 538. He was selected and recruited in

Civil Services Group 'A' and 'B' in pursuance of the

instructions of the Department of Personnel and Training

dated 26.9. 1992. He joined the foundational course at

S.V.P. National Police Aoademy, Hyderabad. On

conclusion of the said course, he was allocated, thP

Customs Appraisers Service Group B . A foririal letter of

appointment was issued on 8,2. 1993 wherein his date of

joining was given with retrospective effect i.e.

12. 10. 1992 when he joined the foundational course.

6. An affidavit was filed by the Centi-al Board of

Excise and Customs before the Supreme Court. The

relevant portion-of the same reads;-

"It is further submitted that;
ProiTiotion quota- vacancies in IC&CES are

required to be determined for each year right from
1980 onwards and apportioned in the ratio of 6: 1 :2
amongst Supdt. of Central Excise. Supdts. of
Customs, (P) & Customs Appraiser respectively.
This has also been done.

From 1980 to 1996, there have been 2476
appointments to IC&CES by promotion and 873
appointments to the Service by Direct recruitment.
The total appointments to IC&CES from 1980 to 1996
have thus been to the tune of 3349 and these
figures have to be taken as the total vacancies in
IC&CES during the period from 1980 to 1996. Going
by the formula of 50:50 the share of promotees and
DRs comes to 1679 for each. As against 1675
vacancies for promotees, the actual appointments
of this category to the service from 1980 to 1996
has been to the extent of 2476. Thus 80i
vacancies of DRs were diverted for appointment of
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not: releasing .actual

di rect rear ui t.s.'

vacancies, which were
?ant for

c'

V

'■ aPPUcants aaa fUea Orio.na,AppUcaaons be.oae tPia Tribunal since tPe action of the
'esoondents was contrary to the Rules. The applicants
POP-ended that eablanl had filed an application where
ePProoriate relief had bean granted and In fact his case
was on a weak-er -footing than the applicants.

3. Applications wets being contested, Thls Ttlbunal
the sa^e on es.^.yoo,■otthg mat the applioatlohs are barred by tl.e and

PPp' that persons who were likely to be affected, if
"Pd not been arrayed as

parties. Aaarieved bv tha - '
.  " ■ they preferred CivilWi lt Petition No. 5529/2001 uihi i

was disposed Of by theOelha High Court on i? 7 700? tk m
^  High Court setcf-cide the findinqs of this Trii, i

. , ' Tribunal or. both the countsoand cl'iereupon the matter h-n ■
'^een remitted to this

Tribunal for frr><-h --'-deration. Therefore., the
Questions which h'^v/c -1•  ci ready been agitated in the
abovesaid controversy cannm i.-  -annot be re-agitated afresh.

9- On behrslf of the applicants, a<^ ann
1. , 1 a o 1 c- d ppa r en t f r orn

wal -oue, the „,al„ oohtention
we have

y„ , ™akl„,u„, „u„,ber Of
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promotee officers during the period from 1980 to

Applicant contended that he came to know from the
affidavit that 80, posts of Assistant Commissioner of
promotee quota had been diverted from 1530 to 1996, He

" Pfflcers were promoted to the
posts Of Assistant Commissioner from various feeder
PPdres iust ,0 dars prior to the declaration of the final
'■esults by the ,.,nlon Public Service Commission and even
'85 ad "oc promotions had been made from July ,93, to
hoplembei I99r. The contention of the applioants is that
Whereas number of direct recruits as per ,99, examination

df- fllooation list m,aintained onbasis of civil Services Examination ,99, , candidates only
"Pfp tank 589 were absorbed in Group 'a' service. Had

°f vacancies been Intimated as perhules. according to the aoplicant, having regard to the
fact that services had not been allotted at the time of
loihing the foundation course, there existed a fair
Chance of their being allotted the Central Civil Services
Group A . The applicant was not aw~r« ^

not awcire about thecx,.-teno« of split vacancies in a particular year with
result that successful candidates accepted allocation

ih the nope that every thing must have beer, fair with the
system of allocation of c^rv-ir-oc •

'  the absence of-ahsparency. Having regard to the lack of transparency.
hue actual number of vacancies existing in particular
set vice were rmt i-rw-' i w not Known, it ,IS c,Uiiried that the
respondents have been orotectinn fhprotecting the vested interests by
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vacancies beina informed/notified. The information had
not been given in accordance with the instructions. The

Ministry had not carefully calculated the same. If that
had been so done, the applicants would have been

allocated to Central Civil Service Group A' and that it
was only a modus operandi available to prornotees. it was

also pointed that in OA No.2302/1999 certain notices had
been given to certain affected parties but they have not

contest. In this view of the matter, the

contention further proceeded by the learned counsel was
that It would amount to fresh selection.

10. On the contrary, on behalf of the respondents,
it h«s been urged that, the applicants had accepted the
Group -B- posts..of Appraiser and they should, therefore,
be estopped from claiming Group "A" posts. Applicant!
nave no legal right to be appointed to .Group 'A'service.

It the claim is accepted, it would tantamount to fresh
selection in 1999 instead of 1991 ,

We have carefully considered the said
eubcissions. m the first instahoe, ws refer with
advahtage to a fact that the Delhi High Court had at two
Places mentioned that it is not disputed that before the
rribunai, the respondents had not raised any contention

-"erits. It appears that these particular important
observations occurring in the judgement of the Delhi High
court were basically confined to the number of vacancies
and the factual position thereto. It is obvious from the
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nature of events already stated on merits of the matter

that the same had been contested tooth and nail. This is
for the added reason that the Delhi High itself had

deemed it approDriate to remit the case for oonsideration

of this Tribunal after setting aside the findings

pertaining to the facts which we have already referred to
above in the preceding paragraphs. It is this fact that

prompted us to re-consider the matter on merits.

12. In the opening paragraph, we have already
referred to the decision rendered by the Supreme Court in
the case of Bablani. The facts in the case of Bablani
Wbie almost identical. Therein also before the Supreme
bourt, it had been conceded that as per the recruitment
rules '.already reproduced above), there is quota of 50%
for direct recruitment and 50% for promotees. The
vacancies which have to be considered fcr applying the
quota of 50% for direct recruits are not just 'permanent

vacancies but are temporary vacancies of long term
duration. However, by mistake upto the year 1990, only
permanent vacancies which were available to direct
recruits were notified. That position is stated to have
been ractified in the year 1990. Keeping in view these
facts, this controversy (Bombay Bench) had allowed the
application of Bablani. We have reproduced above the
talevant portion which clearly shows that the Supreme
court had not approved the findings of the Tribunal for
various reasons. including that the appointments which
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were nieicle way back in 1974 ought , not to have been

disturbed. If similar relief was directed to be granted

to all those who were in the merit list of 1974 of Indian

Administrative Service and Allied Services tixamination

and who were placed in Class II posts because of wrong

notification of- vacancies, there would be a complete

disruption in the postings and positions of the persons

appointed. Therefore, it is obvious that the Apex Court

had already disapproved the type of relief claimed by the

applican ts.

13. Learned counsel for the applicants in that event

had urged that the applicants are only a few in numbers

and and can be accommodated. However, others who have

not cared to come to the Court, necessarily would not. be

entitled to the benefit thereto. He has specifically

drawn our attention towards a decision of the Supreme

Court in the case Ashok Alias Somanna Gowda & another v.

State of Karnataka by its Chief Secretary & others,

( 1992) 1 see 28. In the said case, the Govt. of

Karnataka had invited applications for recruitment of

Assistant Engineers for Public Works Department.

Selections were to be made on basis of marks obtained in

the qualifying examination and' the marks secured in the

interview in accordance with the Karnataka State Civil

Services (Direct Recruitment by Selection) Rules 1973.

There was some controversy pertaining to the marks to

which we need not pay any attention, but those private

individuals had filed an application before the
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Administrative Tribunal on the assertion tl^iat the

percentage of marks for viva vooe as 33.3% was excessive.

While discussirig the said matter, the Supr erne Gout t helu

that •'-^election process was unconstitutional, but the
not

other candidates who had/approached the Supreme Court

were riot entitled to their relief. Identical was the

view expressed by the Supreme Court in the case-of State

of Orissa & others v. Prajnaparamita Samanta & others,

(1996)' 7 see 106. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

terms concluded;--

t'

0 ri 1 y

H i g hi

a r ■ e

can

8. Admittedly, the petitioners and tfie
appellants in question had approached either the
Hiah Court or this Court after the decision of the
High-i Court on 2 7.3,1992. The High. Court. has
rightly set down the said date as a cut-off limit
and directed consideration of the answer books

of tfiose ejxaminees who had approached the
Court till that date. It is only those who
diligent and approach the court in time who
be given such re;liet. The academic year

cannot be extended for any length of time for the
benefit of those who choose to approach the court
at their sweet will. The consideration on the
basis of which relief is granted in such cases is
always circumscribed by the tenure of the academic
year(s) concerned. We, therefore, do not see
anything wrong if the High Court has laid down the
said date as the cut-off date for the purpose. In
the circumstances, there is no merit in these writ
petitions and the civil appeals,, and they are
dismissed witii no order as to costs."

lA. In the present case, there were 18 such

applications, but during the pendency of the same 2 more

applications were filed. They also pray that they be



■ 1 9-

given the same relief as the other applicants. Since

this is the dicta of the Supreme Coui't, we hold that in

case there was any relief that was to be granted,

necessarily,it can only be confined to the applicants.

15. We have already referred to the basic argument

that according to the applicants, the number of direct

recruits as per 1991 Examination was only 60 and as per

the the allocation list maintained, specific number of

persons has been absorbed in Group 'A' Service.

According to the applicants, had the correct number of

vacancies been intimated, they would have been allotted

to the Central Civil Services Group 'A'.

16. We have already reproduced above the affidavit

that was filed before the Apex Court by the Chairman,

Central Board of Excise and Customs. It indicates that

from 1980 to 1995, there had been ZA75' appointments by

promotion and - 873 appointments by direct recruitment.

Acting upon the formula of 50:50, the share of the

prornotees had far exceeded the number of direct recruits

that had been appointed.

17. Since this fact is being relied upon by the

applicants, we do not dispute the same.. In face of the

aforesaid, it would be patent that this Tribunal will not

be aware as an when and in which, year the vacancies

arose. It can,not be that if there was a shortfall in the
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vacancies indicated in the year 1991 then ail the

vacancies should be placed in one basket for the benefit

of persons who took the test for that year. It had been

a  continuous affair in this regard. In this process,

therefore, further probing will not be material not only

for the reasons to be recorded herein but also that

specific and precise figures-are not being calculated are

not brouoht to our notice.

W

18. During the course of submissions, the method of

selection in service had been explained. Options are

given to the candidates and they have to exercise the

same giving their preferences for a particular service in

the year in which they like. When the results are

declared and merit list is drawn, the names of the

candidates are despatched as per their options and the

merit list. No person in this process has a right to a

post. Applicants also cannot insist that they have a

right to a particular post. It is only hypothetical

manner that they apprehend that they may get Class 'A'

post in the same service. There is no mala fide imputed

nor any allegations. A specific number of vacancies had

been advertised and this was so on basis of requisition

for the number of posts in the Customs & Excise

Department. There is no order verifying the number of

posts notified. Consequently the posts have to remain

the basis and in accordance with the posts that were

advertised and requisitioned by different Departments,

allocations have been made. There is thus little scope

for interference.
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19. In Ashok Kumar Pandey's case which we are taking

as a test case, we are informed, by the respondents'

counsel that last cut-off candidate was at SI.No.225 in

Class ^A' post and the said applicant was at 81.No.538.

With so much of"difference that existed, the settled

things need not be unsettled after so many years because

if the exercise which the applicant seeks us to undertake

is done, it would mean total re-allocation of posts evei^

for others. We find no just reason, keeping in view the

observations made in in the preceding paragraphs, to do

so.

20. Otherwise also, the„plea that the Custsoms &

Excise Department was bound , to indicate.,., the precise

number of posts is without merit. Our attention in this

.. regard had,, been drawn, to the fact that there has to be

timely _,„finalisation..and ,,reporting of..,the. vacancies. An

extract from Customs.and Central, Excise.„,,.Administratidfi

Bulletin appearing in 1969 July-September Edition was

read to us and a copy of' the same was brought on record.

It pertains to timely finalisation of Rules and reporting

of the vacancies. It refers to what the Commission has

brought to the notice of the concerned Ministries/

Departments that they did not furnish in time the

necessary information. It reads:-

"3. The Commission have also, brought to the
notice of this Ministry that the
Ministries/Departments concerned do. not, always
furnish in time the necessary information
regarding number of . vacancies. In this

1'
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s invited to the

the Commission
following
in their

a

The Commission consider it essential that
in the matter of all recruitments, and
particularly of those through competitive
examinations, the appointing authorities should
plan their man-power needs well in advance of
the actual requirements, with due regard to all
relevant considerations including inter alia
the period of training of the recruits before
they become available for actual posting. A
clear and well-considered policy in this regard
would go a long way in ensuring proper manning
of the Services.

"The Commission experience considerable
difficulty whenever the Ministries/Departments
concerned are not able to intimate to them in
proper time the number of vacancies required to
be filled through an examination. It is
considered necessary in the larger public
interest that the vacancies should be computed
as accurately as possible and intimate to the
Commission well in time to be notified by
in their notice for the information
prospective candidates. The response
candidates depends in a large measure on
number of vacancies available for being filled
Lip. There have, however, been occasions when
the Commission, in the absence of any
information froin the Ministries concerned,
could not indicate the number of vacancies even
approximately, and they, had to say in the
notices for the examinations that the vacancies
would be notified later. • The Commission
consider that .this is not a satisfactory
arrangement. Difficulties also arise when the
actual requirements of Government turn out to
be either far in excess of those notified or
niuch less than those intimated to prospective
candidates."

them

of

of

the

Thereupon the Ministry of Home Affairs had taken a

decision that there should be timely., information

pertaining the vacancies arisen and about to arise. The

same also reads

(a) The Ministries/Departments making
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12. Vacancies a re notified as per t he , r e qu i r ̂jne n t of

the,concerned Ministry/Department and thereafter acting on

the same., Civil Services Examination held. Normally,

said vacancies had to., be, adhered to. It confers no right

on any person to insist that more vacancies must be

notified and if not notified, the same must be given to

him increasing the number of notified vacancies. This is

because of the well settled principle that a person only

has right of consideration rather than a right to

appointment.

23. Our attention has been invited to a decision of

the Supreme Court in the case of Miss Neelima Shangla v.

State of Haryana & others, (1986) 4 SCC 268. Therein the

petitioner (Neelima Shangla) was not included in the

select list. The Supreme Court had found that she was

entitled to be appointed against the post kept vacant

pursuant to the Court's interim order. Direction had

been given to appoint her. It was further held that

since other candidates had not questioned the same, they

cannot b© held entitled, to,, general, order.

24. It is obvious that the case of Miss Neelima

Shangla (supra) was on., a different premise and was

confined to its peculiar facts. It was not the similar

controversy before us. It is totally distinguishable.

25. A feeble ,, attempt on, behalf ,of....^.some of ... the

applicants had been made , that their seniority would.



be affect,ed..„. We. f ind.,np,..rea._so,n to act upon.,,, the plea.

Nor does it, require. furt.t:ier„..detailed. examination. The

insistence of seniority will only arise if a person is

allotted to a. particular service. When the applicants are

not allotted to Group "A' service, as desired by them for

reasons recorded above, they cannot raise such a

plea.

26, No other argument has been advanced.^

27. For these reasons, all the applications being

without merit must fail and are dismissed. No costs.

(S. K^.WfrmrT'
Member(A)

SNS'

(V.S.Aggarwal)
Chairman


