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0-A.NO-1945/2000

New Delhi, this the day of February, 2001

HON'BLE SHRI S_A.T. RIZVI, MEMBER (A)

Natwar Rai

S/0 J.N.Rai
R/0 G-152, NanakpurcJ.
N e w Del h i .. , . A p p 1 j a r 11.
(By Advocate: Shr i L-B.Rai)

VERSUS

1- Union of India

T h r o u g h its S e c r e t a r y,
M/0 Enviornment & Forest,
CGO Complex, Lodi Road,
P a r V a y a r a n B h a w a n ,
New Delhi-

2. The Secretary,
Central Pollution Control Board,
Parveen Bhawian ,
C; i;3 D - c u m - 0 f f i c e C o in p 1 e x,
East A r j LI n Naga r,
D e 1 h i - 3 2 _ . _ R e s p o n d e n t s .

(By Advocate:-Shri P.N.Puri for respondent No.2)

q n d s n b No. 1

ORDER

The applicant in this OA has been working as Data

Entry Operator Grade-II (for short DEO Gr. II) al.,ic.-; ';

con t i n u ou s 1 y f rom 3.10 . 96 on w h i c h date I*1 e was f 1 m: 1.

appointed vide copy of the office order of the same d,:,. t.r:

p J. a c e d at A n n e x u r e A -1, Hi s a p p o i n t rn e n t b y t !i e a f o i" 0,: a i •. J

letter was for a period of 89 days only and was to stand

cancelled automatically on 30.12.98. However, the

appointnienL given to him as above iwas renewied after ons

days' break for another period of 89 days. This process

has gone on fi^om tinie to time wii th changes sohi'L "^'d m"'' di

the number of days for which appointments were made on

each occasions. On a few occasions, the breiak l^etwe •i'!

Lwo ■—.piclls of cipioointrnents was- even more than one 'di.v/

On the last occasion, his appointment was to end . .n
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25.9-2000» Before that could happen, the applicant, ha-:

filed this OA on 18.9.2000 and has succeeded in obtaininj

an ad-interirn order of stay on 22.9.2000. He has l>ecn

wori<ing without break ever since as the aforesaid intai irri

order has been continued.

2  The con ten t ion raised by the app 1 ican t is rhal;

the respondents have enough work on hand against wihicl :

I'lis seI"'vices can be continued in-det in itely aiv:l tfiat,

a matter of fact, his services should be regularised.. Ai;

another level, the applicant has also contended that, fci

all the wiork he has been doing, even though ori 89 .days

basis at one time, he is entitled to receive payments in

accordance wiith the scale of pay prescribed for the oro

G r . 11 t: o g e t h e r wi i t h DA, H R A, CCA and o t h e r a 11 o w - a . i c e s

admissible to regular employees. In support, of hi .:;

c o n t e n t i o n , t I'l e a p |:> 1 i c a n t has placed r e 1 i a n c e o n c e r-1 a I, i

judgements of this Tribunal and of the Hon°blo Sufu eiii.c

Court. Tlie one re 1 ating to this Tribuna 1, on whic!i i:!io

learned counsel for the applicant has placed heavy

reliance, is the order passed it on 17.8.98 in 0A~r'985/'.'7

(along with two other connected OAs).

.3., Furthermore, the learned counsel for t !i-?

applicant has drawn my attention to the office cm doc

dated 16.12.97 passed by the respondents in respecL of

one Sh. A jay Raghava, Project Engineer (Annoxute E l)..

Shri Ajay Raghava was also engaged by the respondents in

connection with a project though differetii. from tl i .:-:

p ro j ect oIi w h i c h t he appliean t has been engaged. 111e

services of the said Shri Raghava were also e,<tended.,

5/
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according to the applicant, from time to time. Accorcnn;;;

to the aforesaid office order, his services were exterricJ

by one year w.e.f. 15.11.97. The aforesaid otdor

reveals that though on par with the applicant in rho

matter of appointment on a project, the said Shri Raghava

was granted one increment in the scale prescribed loi'

Project Engineer and was paid consolidated monthly

e iTi o 1 u rn e n t s w hi i c h included basic pay, DA, CCA, hi R A a i , I

also medical benefits in accordance with the rules.

EJeing similarly placed, the applicant seeks payment of

^  DA, CCA, etc. in addition to the consolidated payment

c; i,j r r e n 11 y b e i n g r e c e i v e d b y h i m.

<4- The learned counsel for the respondents ha.,

c o n t e n ted that a r e g u 1 a r a pj p o i n t rn e n i: i n t h e i- e .c p o i i >,.1 ~ n r;

No.2's organization is possible only in accordance witl!

the Central Pollution Control Board (Method .jf

Recruitment, Terms and Conditions of the Service of

Officers and other employees (other than the Member-

Secretary) Regulations) 1995 (hereinafter calls..:!

Regulations, 1995). According to him, the applicanfs

name was, in accordance with the said regulation;-.,

neither sponsored by the Employment E:Kchange nor hias i i.;

applied against any advertisement issued by thr

respondent No.z. He has also not been interviewod by a

properly constituted selection committee. Thus, the

applicant is not entitled to regularisation straightaway

in the manner prayed by him. The learned counsel for fhr-

respondents has also referred to (3ovt. of India's latest

instructions imposing a complete ban on the creation cf

new posts. From the OH issued by the Govt. of ,Tri<lia arvd
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placed by the respondents at page 56 of the paper boolt, 1

find that by the aforesaid OM, the existing ban oi,

I-r eation of non—plan posts has been continued and ' I i: "'

same is required to be strictly enforced- It also

provides that if for unavoidable reasons, a pla.i! post 1

to be created, the matter will be referred to the

Ministry of Finance (Deptt. of Expenditure). Similarly,

by the said OM, it has been ordained that until the

matter has been reviewed, no vacant posts shall bo

filled, except with the approval of the Ministry of

Finance (Deptt. of Expenditure). According to the

learned counsel for the respondents, in keeping with the

said OM, the appointment of the applicant on a regulai

basis is just not possible .at any rate ..it present. Tlx

matter will be reviewed, according to hirn, as and when

ssaid ban is lifted and the relevant coriditiotis

are relaxed. At that stage also, the applicant will i iav.-j

to seek appointment against a regular posi only

accordance with the procedure laid down in tlie afore-said

Regulations of 1995. Another contention raised by the

learned counsel for the respondents is that at. the bimc

of his first appointment, the applicant did not have to

undergo any written or skill tosh and, to this exton t.

the applicant's c o r i- e s j; > o n c.! i i i g e o n t e n t i o n has bee n d e n i i .• cl ..

At a subsequent stage, however, i.e., late in July, dooo,

the applicant has of course been tested in respect ri f

data entry work for which a norm of 3000 key depr : - -. r-

per hour has been fixed. It is not disputed that lh

applicant has come out: successful in the aforesaid tost...

5
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The applicant has not placed on record .iny

document in support of his claim that he was duly testoc'

both bv way of a written test as well as in i-.sim- f

skill before he was inducted for the first time in

Octobers,96. He has also not claimed tliat his name was

sponsored by the employment exchange nor has he con tended

Lf'iat he had applied for appointment as DEO Gr.II in

October, 1996 in response to any advertisernent issued by

the respondents. Further, as already stated, he was not

even tested for Ins ski 1 Is at the time of first

appointment. In view of these factors, according to the

^  leai ned counsel for the respondents, the appjlicant cannoi,.,
be considered for regularisation even if he has passed

the skill test in July,2000. Regular appointment,

learned counsel has reiterated, will beconrie a possIbi 1 It'/

only when the aforesaid ban on filling of •cacaucicr

for creation of posts is lifted and the applicant comes

up for consideration for appointment on a regular Isasis,

in accordance with the procedure laid down In trie

aforesaid Regulations of 1995.

the instance of the learned counsel appeai'ing

in support of the OA, I have gone through the order of'

this Tribunal on 17.8.98 (supra). One of the applicants

iri that case was initially appointed as Medical Officer

un contract basis and on a • consolidated salary In

response to an advertisement released by the respondeiits

and ai- ten i n tervi ew/ver i f i cat ion of t he app I icar'i t' s

record, qualifications etc. The other two applicant.s in

that case were aggrieved by the inaction on the part of

the respondents to grant continuity of service though
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vacancies against which they were appointed had bee.n

continuing. The Tribunal in that case relied on an ordtr

passed in the case of Dr. (Mrs.) Sangeeta Narang & Or;:; ..

Vs. Delhi Adrnn. & Ors. ATR 1988 (1) CAT 556. Tlds I;:

what has been observed by the Tribunal in tlie case

c! e c i d e d o i'l 17.8.98:-

"8... In Sangeeta Narang"s case it was
held that Government can make short term

appointment but the critical question was
whether once having made such ai i
a. [:> p o i n t m e n 1;, w a s i t o p e n t o t h e c o n c e i • n e d
authority to dispense wiith the se:rvices
of this ternporary/ad hoc employee at any
time suiting to its sweet will, even if

^  t.lie need for filling up the post on
t e rn p o r - a r y / a d - hi o c / c o n t r a c t basis s t i 1.1
persists. In other words, will it be
just and fair on the part of the
Government to terminate the services of a

contractual employee who may have been
a. p pj o i n ted f o r a spec i f i e d p'' e r i o d e v e \ 'i
though the post has not been filled up by
a  regular incumbent and there Is still

need for manning suchi post uptill the time
i t i s occupi ed by a regu 1 ar ap|ooi n tee
On a careful consideration of the matter ,
thie Tribunal in that case ventured to

reply in the negative. We respsectfu 11 y
hi o 1 d t h e s a rn e v i e w s

9- We also find similar views have been

taken by the apex cou i-1 recen 11 y in thie
case of International Airports Authority
E i n p 1 o y e e s U n i o n V s . A i r pj o r t A u t h o r i t y o f
India, JT 1997 (4) 30 757 and also' in
Union of India &. Ors. Vs. 3ubir
Mukherjee, JT 1998 (3) SO 340 decided by
t. he apex cou rt on 29. 4 .98. . "

The facts and circumstances of the present OA arc-

not identical to the f acts and t he c i rcuitistances 11nat.

obtained in the case decided on 17.8.98 and in the otiio.

t f'lree cases ci ted in the same order dated 17.8. 93, h'u t

the applicant in the present OA is placed similarly to

the applicants in those OAs and., on this basis, it cai i

well be argued, subject to the work available being of a

I-
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perennial nature, that the service of the applicant

cannot be terminated until a regular incumbent joins tho

post-

S.. Durii'ig the course of the arguments, the learned

counsel appearing for the applicant has stressed that on

par with the regular employees working as DEO Gr.- T1

the applicant is fully entitled, in accordance with tin-

p r inc i p 1 e of equ a 1 pay for equal wo r K, to rocf? J ve

payments in accordance with the scale of pay !.jresci" ibe'',;!

for the post of DEO Gr..-II together with allowances and

., !• other service benefits, including annual increments etr:,.
7

He has also emphasized the need foi- relaxation in age in

the case of the applicant who might seek regular

a|:>pointrnent in the respondents' set up in due ecurse in

accordance with the aforesaid Regulations of 1990..

According to him, in the aforesaid case, decided by this

T r i bLI n a 1 on 17-8-98, w l'ie re i n t he app> 1 i can ts uoo r k i n g u n dc r -

conditions similar to the conditions under wfiicl i tfio

applicant has been working, the Tribunal had inter alia

granted the following reliefs--

"(a) The respondents shall grant the
applicants in OA No-161/98 and. 173/98
the same pay scale and allowances an<.l
other service benefits like leave,
annual increment and other benefits of
service conditions as are admissible to
MOs who are appointed on regular basis
in the corresponding pay scale-

(b) XX XX XX XX XX XX

(c;) In t he ci rcums tances of t he case -
respondents shall consider giving age
relaxation, if needed, to all the
applicants in these three OAs in
accordance with tfie rules, if they are
candidates before the UPSC for regular
appointment to the extent of number of
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years of service they have rendered on
contract basis."

On careful consideration, I find that the aforesaid plea

advanced by the learned counsel is well-conceived and is

in order.

9,. The learned counsel appearing for the respondents

has fairly conceded that the work on the project against

lAihich the applicant has been appointed, has been

continuing and is likely to continue in future, and,

therefore, ordinarily there will be no question of

terminating the services of the applicant until a regular

incuiTibent is found in accordance with the aforesaid

Regulations of 1995. The project on which the applicant

has been working is titled "Water Quality of River

Yamuna, NRCD" . By the nature of the project also, it i:s

clear that the same is most likely to continue

indefinitely, very much like, a temporary department of

the Govt. Having regard to this aspect, the leai-ns-,i

counsel for the respondents further conceded that there

wiQuld be no need to terminate the services of LiiO

applicant at any rate until 31.3.2001, although th<'

project might well continue beyond that date. In view of

the strong likelihood of the aforesaid project continuing

b e y o n d 31.3.2001, the 1 e a r n e d c o u n s e 1 f o r t i i e r c s p o n d 111 s

also fairly conceded that the applicant's services wil'i

be continued until 31.3.2001 or until the project

continues whichever is later.

10. The applicant has been working in tiro

respondents' set up for over four years and hi:,

p6;rf orrnance as DEO Gr . II has been satisf actory - He iia
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also cleared the main skill test in July, 200O- Iti---

services, as stated, are likely to continue further on an

indefinite basis. In the circumstances, the worry of the

applicant about his future is legitimate, and the loainod

counsel for the applicant has in tne peculiar

circumstances of this case, pressed for the grant ol

relief so as to enable the applicant to piefcr an

application for regular appointment as and when a vacancy

('arises in the respondents' set up' witfi requ i rernen t of

suitably relaxed for the purpose- The learned coumsc]

for the respondents has, I find, conceded ti iir l . v « i ivl

when the occasion for a regular appointment, is r eacfiec

tlie applicant will be given suitable age i elaxcati'on

enable him to pjrefer an application for tne consiaei atini!

o f t h e respond e n t s i n a c c o r d a n c e w i t h t! i c a f o i - e s a "i t

Regulations of 1995.

In the background of the above discussion;;., I

find that it would be just, fair and proper to dispcc.c of

this OA with the following directions to the respofoJcnt. ■■

for compliance by them fairly and carefully anu a-.;:,

expedi tious1y as poss ib1e.

i") The service:3 of the applicant will bo

continued until 31.3.2001 or until the project. "Water

Quality of River Yamuna, NRCD" continues whlchovsM' is

later.

i i ) T he app> 1 i can t will be en t i 11 ed to r ec :e i ..'o

payments taking into account the basic pay, DA, URA , CCY;

et:c. as ap^p 1 i cab 1 e to regu 1 a r emp 1 oyees wor I■: i ri g ui:S ■ )' 0
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Gr.- II following the principles of equal pay for equal

work. The applicant will also be entitled to all

consequential benefits from the date of his first
I

appointment on 3.10.96 ignoring the breaks in service

which could be treated as leave of the kind due.

iii) As and when a regular vacancy in the rank of

DEO Gr.II is required to be filled up in the respondents'

establishment, the applicant will be allowed to prefer an

application nothwithstanding the fact that he may have in

the meantime crossed the upper age limit fixed for such

recruitment. The respondents will, in the case of the

applicant, grant suitable age relaxation to enable him to

apply and be considered in accordance with the aforesaid

Rugulations of 1995.

It. is clarified that the payments which have become due

to the applicant by virtue of the directions contained in

No.(ii) above, will be paid over to the applicant in a

maximum period of three months from the date of receipt

of a copy of this order.

12. Present OA is disposed of in the aforestated

terms without any orders as to costs.

(S.A.T. Rizvi)
Member (A)

/sun i1/


