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(AT 15, M Tt

ORDER
The applicant in this D& has been Working an Cobo
Entry  Operataor Gréde~II (for short DEO  Gr.II) olacs®
continuously  from 3.10.96 on which date he was i -r
appolnted .viJe copy of the office order of the same dote
placed at Annexure A-1. His appointment by the aforocsid

letter was for a periocd of &9 dayvs only and was Lo olan:l

cancellad avtomatically on BO12.98. Howawver t e

appointment given to him as above was renaewsed after one
days”  break for another period of & days.  This procass
has  gone on from Lime to time with changes zow, *ime Iy
the rnumber of davs for which appointmants were mads o
each occasioneg. On a fTew occasions, the breal e tue o

two  spells of appointments was sven more than ons oy

On  the last occasion, his appointmant was  to  end gy




(2)

25 .9.2000 Before that could happen, the applicant

"

i

Filed thizs 0& on 18.9.2000 and has succeeded in obtainin

can  ad-interim order of stay on 22.9.2000. 2 has  beon

working without break ever since as the aforesald interim
order has been continued. j
be - b

ey The contention raised by the applicant 1s  onad

the respondents have enough work on hand against which

1is  services can be continued in-definitely and that., s
a matter of fact, his services should be regularised. "

another level, the applicant has also contended Lhat Fo

. !

. ) . i |
all the work he has been doing, even though on 8% day:

|

basiz at one time, he is entitled to receive paymenls i j

DaES LI

aceordance  with the scale of pay prescribed for the 0OF

Gir . 11 together with D&, HRa, CCA and other allowanoes

admizsible to regular employvees. In  support of  his

contention, the applicant has placed reliance on certaln f

judgements of this Tribunal and of the Hon bla  Supramo

Court. The one relating o this Tribunal, on which the

learnaed counsel for the applicant has placed hiavy

OA~8% /07

reliance, is the order passed it on 17.8.78 in

53

(along with two other connected 0As).

. Furtharmors, the laarnad counzel  For b

applicant has drawn my attention to the offics  aider

dated 16.12.97 passed by the respondents in respect  ofF

one  Sh.  Aajay Raghava, Froject Engineer (Annoxure T-T3.

Shri Aajay Raghava was also engaged by the respondsnts in
connection with & project thougn different  from  the
t ¥

projeact  on  wihich the applicant has been  engaged. Fhio ‘

of  the szaid Shri Raghava were also axtonded, ‘

7

service

d ‘
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(3)
according to the épplicant, from time to time. Accurdin:
to tha aforesald office order, his services were oxbondsad
by one wvear w.e.f. 15.11.97. The aforesaid ordor
reveals  that  though  on par with the applicant in  “ho
matter of appointment on a project, the said Shri Raghavea

bed  tTor

b=+

was  granted one increment in the scale

imrescr

&%

o

Project Engineer and was pald onsolidated monthly

O

emoluments  which included basic pay, DA, CCe,  HRA il

dical bkenefits in accordance with the ruleo .

&
Pt
;)
Q
3
&

Being similarly placed, the applicant seeks payment of

toc.  in addition to the conzolidated pavment

18

DA, CCa,

currently being received by him.

4. The learned counsel for the respondants Fo
contented  that a regular appointment in the CEcpoieding
No.2’s  organization is possible only 1n accordance  with
the Central Follution Contirol Board (Mathod of
Recruitment, Terms and Conditions of the Service  of
OfFficers and other employees (other than the  Member
Secretary) Regulations) 1995 (hereinafter called

Regulations, 1995

~—r

. According to him, the applicant’-

i}

name was, in  accordance with the said

—

egulations,
neither sponsored by the Emplovment Exchangs nor has o
appliad against any advertisement issuead foy the

respondent No.Z. He has also not been Interviewed bty 4

}

properly  constituted selection committes. Thu the

ey

2
O

applicant iz not sntitled to regularisation straighitaway,
in the manner prayed by him. The learned counsel for t e
respondents has also referred to Govt., of India's lat-col
inctructions imposing a complete ban on the creation of

Naw poste. From the OM {ssusd Ly the Govt. of lndia

x”‘i';‘

A e e
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placed by the respondents at Page 56 of the papsar bool, 1
find that by the aforesaid OM, the existing lan o
creation of non-plan posts has been continued and  the
samg  1s  required to e strictly enforced. It alsc
brovides that 1if for unavoidable reasons, a plain post i
to ke created, the matter will be reforred  to  thoe
Ministry of Finance (Deptt. of Expenditurs). 3imilacly,

1

id OM, it has been ordained that until  thn

2

by the

23]

matter has been reviewed, no vacant pozsts chall b
filled, except with the approval of the Minictry of
Finance (Deptt. of  Expenditure). Acoording to L
learned counsel for the respondents, in keeping with tho
sald  0OM, the appointment of the applicant on a  ragula
bazis 1Is Jjust not possible al any rate Lt present. The
matter will be reviewed, according to him, as and  when
Lhi aforesaid ban is lifted and the relevant conditions
are ralaxed. at that stage also, the applicant will a0
to  seek appointment against a regular posz! A T I
accordance with the procedure laid down in the afore-caia
Regulations of 1995. another contention raiced by Lhe
learned counsesl for the respondents is that atl the “ime

of his first appointment, the applicant did not hawve  to

53]

1

undergo  any  written or akill oot aited, ko this  extont.,
the applicant’s corresponding contention has baen denilod,

At a subsequent stage, howaver, i.e., late in July, 7000,

the applicant has of course been tested in respact of

3

data entry work for which a norm of

per hour  has been fixed. It is not disputed that 1)

L
[
—

applicant has come out succeestul in the aforesaid tos

H

000 Key  depro s
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- The applicant has not placed on  rFecord ATy
document  in support of his claim that he was duly testod
poth by oway  of a written test as well as in By o
gkill before he was inducted for the first time in
Qotober,946. He has also not claimed that his M2 WAz
spoensored by the employment axchangs nor has he conbendoo
that he had applisd for appointment as DEO Or.T1I in
Gotober, 1996 in response to any advertisement iccued L
the respondants. Further, as already statoed, he was ot
even  tested for hiz =zkills  at  the time of first
appointment . In view of these factors, according to tho

learned counsel for the respondents, the applicant cannotb

be considered for regularization swven if he has pasood

the skill test in July , 2000, Fegular appointment
learned counsel has reiterated, will bscome a possibilit,
only  when the aforesaid ban on Filling of wacancios o

For creation of posts is lifted and the applicant  comos
up for consideration for agpointment on a regular  basios
in accordance  with the procedurs laid  down i tho

atoresaid Regulations of 1995,

& At the instance of the learned counsel appearing
in  support of the Qa, I have gane through the order o
this Tribunal on 17.8.98 (supra). One of the applicanto

imLt

)—"e
[

in  that case was ally appointed as Medical OFfFice
Q@ contract  basiz  and on  oa - consolidated zalary in
responsze  to an advertisement released by the respondents
and aftter interview/verification va the applicant’:
record, gualifications etc. The other two applicants in
that case were adgdrieved by the inaction on the part of

the  respondents  to grant continuity of service though

oL
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vacanac

(&)

ez agalinst which they were appointed ha

A2~

d  been

continuing. The Tribunal in that casze relied on an orde

passed

Wi Delhi admn. & Ors. @&TR 19288 (1) CAT 55

what has been observed by the Tribunal in  the

not  ide

chtained

tir

L4
i

the app

the  app

wall  he

{&)

o

8. In Sangseta Narang's case 1t was
held that Government can make =
appointment but the critical quest
whether ance naving made suah i
appointment, was 1t opesn to the concarned
authority to dispense with the ser L
ot the temporary/ad hoo amploves at  any
time suiting to its sweet will, even 17
tie need for filling up the post  on
temporary//ad-hoc/contract basis still
persists. In othar words, will 1

just and  fair on the part of the
Gowvarnment to hterminate the services of 1
contractual emplovee who may have beor

appointed for a zpecified period swsn

though the post has not been filled up by

a  regular  incumbent and there Iz still

nead for manning such post uptill the time
it iz ococupled by a regular  appointes.

On & careful consideration of ths matter,

thwe  Tribunal in that caze ventursd o

reply  in the negative. We respectfully

hold the same views. ... .

. We also find similar views have baen
taken by the apex court recently In the
case f Internaticnal Alrports Authority
Employees Union Ys. alrport Authority of
India, JT 1997 (4) 3C 757 and also  in
Wintion of  India & Ors. Y3 VIS U
Mukherjes, JT 1998 (3) 3C 340 decided by
the apex court on 29.4.98.."

The facts and circumstances of the present

umsta

(")

ntical to the facts and the coirc

in the case decided on 17.8.98 and in the ot

'D
0

cas cited in the same order dated 17.8.98,

licant in the present 04 is placec I gsimilarly tc

licants in thoss

o
2k
0]
)- f

Aanct, on khis

{)')

argued,

This i

ubject to the work available boing of

in the case of Dr. (Mre.) Sangeeta MNarang & Org

a2z thal

I

LA

it wan

o
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perennial nature, that the service of the applicant

terminated until a regular iIncumbent joins tho

&

cannot D

5]

post.

g

& During the course of the arguments, the learned
counsel appeairing for the applicant has stressed that on
par with the regular emplovess working aszs DEO Gr.- 77

the applicant iz fully entitled, in accordance with the
principle  of equal pay  for egual work, to rocaive
paymentsA in accordance with the scale of pay prowce Ibe!

for the post of DEO

53]

r.o-1I togethar with allowarces and
other service benefits, including annual increments eto.
Me  has also emphasized the need for relaxation in age in
the case of the applicant who might seel regular

appointmant  in the respondents’ set up in due cource  in

o

accordance  with the aforesaid Regulations of 1995,
Aaccording  to him, in the aforesaid cases, decided by thio
Tribunal on 17.8.98, wherein the appiicanta working undet-
conditions similar to the conditions undar which bl
applicant  has been working, the Tribunal had inter alia

granted the following relisfs:-

"(a) Thes respondents  shall grant the
applicants  1In 0A No.l&l1/98 and. 173/98
the same pay scale and allowance and
othar sarvice benefits like leave,
annual  Increment and other benafits of
service conditions as are admissible to
MOs  who are appointed on regular basis
in the corresponding pay scale.

1

[ N I e v \
( (@) ) AN A AN Ao A W

() In the circumstancez of the 2,
respondents shall consider giving age
~elaxation, 1If needed, to  all the
applicants in  thesze thres 0az in
accordance  with the rules, if they are
candldates before Lhe UPSC for regqular
appointment  to the extent of number of
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(8)
vears of service they have rendered on
contract basis.”
on careful consideration, I find that the aforesald plea
advanced by the learned counsel is well-conceived and 1s

in ordar.

9. The learned counsel appearing for the respondents

has fairly conceded that the work on the project against

which the applicant has been  appointed, has  boen
continuing and is likely to continue in future, and,
therefore, ordinarily thers will ke no guestion of

terminating the services of the applicant until a regul

il

r
incumbent is  found in accordance with the aforecaild
Regulations of 1995. The project on which the applicant

1

has  been working is  titled "Water Quality of River

Yamuna, NRCO". By the nature of the project also, it 1=
clear that the samse is most  likely to continude
indefinitely, wery much like, a temporary department of
the Gowvt. Having regard to this aspect, the lzarne-d
counsel for the respondents further conceded that thera

would be no need to terminate the servioces af L

@
16
I

applicant at any rate until 31.3.2001, although the
project might well continue beyvond that date. In wview ofF
the strong likelihood of the aforesald project continuing
baevond 21.3.2001L, the learned counsazl for the respondonts

also  Tairly conceded that the applicant™s services will

be continued until 3I1.3.2001 or wunkilil the pinjact
continues whichever iz later.

10, Thea applicant has  baean working in the
respondaents’  set up for aver four wvears and hio

perfaormance as DEO Gr. Il has been satisfactory. He hao
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R

alzo cleared the main skill test in July, Z000.

157

iz

services, as stated, are likelyv to continue further on an

-

indafinite basis. In the oi

applicant about his future is legitimate, and the leoain

cumstancas, the worry of Uho

o~

counseal for the applicant has in the pacuiiar

circumstances of this case. prassaed for the grant of

jef =0 as  to enable the applicant to prefor

application for regular appointment as and whan a va

S

A

arises in the respondents’ set up with requlremnant of ago

suitably relaxed for the purpose. The lsarnad  colase

for the respondentsz has, I find, concadad That 1o

S l

when the occasion foir a regular appointment iz reachod,

the applicant will be gilwven suitable age relaxation 1o

enable him to prefer an application for the consideratiog

of the respondents  In accordance Wwith the afoizoaild

Regulations of 1995.

14 In the background of the above discuszions, T

find that it would be just, fair and proper to Adispon

this 0A with the following directions to the roespon.

g

HE R

for compliance by them fairly and cara2fully ant  al

expeditiously as possible.

1) The services of the applicant will

SNy

continued until 31.3.2001 or until the prol
auality of River Yamuna, NRCD" continues whilchsver

later.

iiy The applicant will be antitled to rec

pavments taking into account the b

asic pay, D&, HR&,

el as applicakle to regular employees worlking ao

e

gct  “Water

R ENAL




; terms without any orders as to costs.
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(10)
Gr.- II following the principles of equal pay for equal
work. The applicant will also be entitled to all
consequential benefits from the date of his first
appointment on 3.10.96 ignoring fhe breaks 1in service

which could be treated as leave of the kind due.

iii) As and when a regular vacancy in the rank of
DEQ Gr.II is required to be filled up in the respondents”
establishment, the applicant will be allowed to prefer an
application nothwithstanding the fact that he may have in
the meantime crossed the upper age limit fixed for such
recruitment. The respondents will, in the case of the
applicant, grant suitable age relaxation to enable him to
apply and be considered in accordance with the aforesaid

Rugulations of 1995.

It is clarified that the payments which have become due
to the applicant by virtue of the directions contained in
Mo.(ii) above, will be paid over to the applicant in a

maximum period of three months from the date of receipt

of a copy of this order.

12. Present 04 is disposed of in the aforestated

flctas
(s.4.T. Rizvi)

Member (A)
Jsunil/




