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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OA No.1781/2000

New Delhi this the 13th day of November, 2001 .

HON'BLE MR. M.P. SINGH, , MEMBER (ADMNV)
HON'BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)

Jasbir Singh (6011/DAP),
PIS 23893249,
S/o Shn T i r1 ok Chand,
R/o Vi11 age & PO Mandouli,
PS Lon i ; D"I stt. Ghaz i abad,
U.P. -Applicant

(By Advocate Shri Shyam Babu)

-Veffsus-

1 . Lt. Governor,
Delhi , Raj Niwas, '■.
Delhi . i; ■ ■ ■ V

2. Deputy Cornrnis.s.ioner of Police
1st Batal1 ion,
DAP K i ngsway Camp,
Delhi .

3. Audi . Commissioner of Police,
Armed Police, Delhi ,
P.S. Kingsway Camp,
New Del hi.

4. Comrni ss i oner of Police,
Delhi ; Police Headquarters,
I.F. Estate,
New De1h i .

(By Advocate Shri Devesh Singh) •.

0 R D E R (ORAL)

By Mr. ShanKer Ra.iu. Member (J):

Heard the learned coun-sel for the parties. The

applicant, a Constable in Delhi Police, has assailed the

order passed by the di.scipl inary authority, imposing a

punishment of dismissal on the applicant, which has been

confirmed in appeal , revision as well as in revietiW

2. The applicant uri a preliminary enquiry has

been charged for allegedly taking an illegal gratification

ui r?s.o^,uuO/— I f Cifn the complainant on the P'retext of the

recruitment of his brother Manoj Kumar in Delhi Police as a

i !ie ehquif y oi i luei s.Tter examination c^f
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prosecution as well as defence evidence and submission of

"the defence statements by the applicant held him guilty of

the charge which has been agreed to by the discifjl inary

authority resulting in the inipiugned order,

3. Shri Shyarn Babu, learned counsel for the

applicant, at the outset has taken two legal submissions

before us for adjudication. His first plea is that though

on a preliminary enquiry the permission has been taken by

the respondents from the Additional Commissioner of Police

under Rule 15 (2) of the Delhi Police (Punishment & Appeal)

Rules, 1380 to initiate a regular deijartmental enquiry but

the same shows non-application of mind and as no reasons

ha've been recorded by the Commissioner of Police as to

either holding of departmental enquiry or in'vestigating a

criminal case on the same set of facts the order is

'vitiated. The learned counsel for the applicant has placed

reliance on the decision of the Apjex Court in De 1 hi

AdiTii nistration v. Chanan Sinah. AIR 1969 SC 1108 and

contended 'that in the conspectus of the then Rule 16.38 of

the Punjab Police Rules, it has been held that every

administrative order is to contain reasons and more

particularly when the authority has acted in a quasi

judicial capacity. It is stated that the principles of

natural justice and recording o'f reasons have to be read as

part of the rules even if it is not specifically contained

therein. The other contention of the learned counsel is

tfiat during the course cf the departriiental enquiry when the

app I I cant has produced defence witnesses they have beeri

subjected to .extensive cross-e.xaniination by the enquiry

orficer and by asking leading question the enquiry officer

has assumed the role of a prosecutor which has vitiated the
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enquiry, as in violation of the Rule 16 (5) of the Rules

ibid and in view of the following decisions of the various

Benches of this court on the subject:

■Jagbi r Singh v. Union of India. 1991 (16) atc

Mani B. Solanki v. Union of India. 1998 (3) SLJ 4.4-3

and D.B. Patan v. Union of India. 1991 (1) SLJ 356.

"is lastly stated that from the question

askeo irum the derence witnesses wherein the enquiry

officer has suggested to the extent that they have been

deposing on the behest of the applicant and they have

taught by the delinquent official to have deposed in the

enquiry. In this backdrop it is stated that one of the

defence witnesses Sat Prakash to whom the complainant in

his testimony has referred to have been associated with him
In suFiie dealings of alleged demand and acceptance of money
has not supported the prosecution but later on by asking
leading question to the extent that suggesting the
w i trie.'bStjs that they have been deposing falsely and also
suggissting to them the testimony of the complainant the
enqui ry was tantamount to prove the charge against the

applicant and as in absence of presenting officer and being
a  judgw triw enquiry officer is precluded from assuming the
role of a prosecutor.

I

o. Tne learned counsel for the respondents Shri

Devesh Singh, strongly rebutting the contentions of the
applicant, has produced the official record. According to
him Rule 15 (2) does not provide for recording of reasons
while according permission to hold a departmental enquiry.
According to the rules where the reasons are to be recorded
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thsr© has b©6n a speijific rts'Tsrsnce to it and by Quot-ino

rule 29 (3) of the rules it is stated that in the event the

enquiry establishes negligence or connivance in an escape,

if the prosecution is not launched the Additional

Commissioner of Police is mandated to record reasons for

holding a departmental enquiry. As in Rule 15 (2) there is

no provision for recording reasons the permission taken by

the disciplinary authority from the Additional Commissioner

of Police would not vitiate the enquiry. As regards the

cross-examination by the enquiry officer is concerned, by

referring to Rule 15 (v) it is contended that the enquiry

orficer can rrarne question to be put to the defence

witnesses to clear the ambiguities and to test their

veracity. It is in this background it is stated that

whatever has been asked by the enquiry officer is to test

the veracity as to the deposition on the basis of the

answers to the questions and has come to the conclusion

that the testimony of the defence witness does not inspire

uoiii Idence and ap>pears tc> be a.n after thought. As such the

same has not been placed reliance-by the enquiry officer.

According to him the enquiry officer has not asked any

leading question in the rorm or cross-exarmnation to bririg

in evidence against the applicant but. the questions were

purely to inipeach the testirnony of the appl icant as to fns

truthfulness. The ratio relied upion by the apjijl icant has

no applicability in the facts and circumstances. As

regards the particular . question by the enquiry officer

suggesting the defence wintesses as to his being won over

and deposing on the behest of the delinquent official it is

contended that the defence witnesses have deposed

differently from what has been deposed by the prosecution

witnesses naming them to be present in the transactions it
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necessitated a clarification from them and from the

testimony it appears that the witnesses have totally

resiled from.their earlier stand and have been supporting

the delinquent official to which the questions have been

asked to ascertain whether they are deposing faisely or

otherwise. It is lastly contended by the learned counsel

for the respondents that the enquiry officer is wirynin his

jurisdiction to ask question to the defence witnesses and

the quantity of the question will not be a decisive faccor.

What is decisive is whether the enquiry officer has acceded

the jurisdiction by asking certain question to bring in

more evidence against the delinquent official. It is

within his judicial domain as provided under the rules to

consider the testimony of the defence witnesses and in the

event it is found not reliable and after thought he can

the same and to resort to this curiciusioti i c is

imperative for him to have resorted to certain question.

As such, as the enquiry has been conducted in accordanctj

with the provisions laid down under Rule 16 of the Rules

the punishrTient given to the applicant is legally tenable.

It is further stated that as there is some evidence against

the applicant in the form of deposition by che coniplainaric

and supported by other witnesses as well as substantial

evidence the same is sufficient to bring home his guilt and

the Tribunal in judicial review cannot assume the role of

appellate authority and come to the conclusion different

from what have been arrived at by the respondents, there

cannot be a re-appraisal of the evidence in a judicial

rev i ew.
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5. We have carefully considered the rival

contentions of the parties and perused the material on

record. As regards first submission of the applicant

regarding recording of reasons by the Additional

Commissioner of Police under Rule 15 (2) ibid, the same is

not legally sustainable and is rejected. Rule 15 (2)

envisages that on a prel irninary enquiry and in case of

disclosure of a cognizable offence the Additional

Commissioner of Police shall accord prior approval as to

whether a criminal case should be registered or DE should

be held. There is nothing in this rule to suggest that

while doing so it is incumbent upon the Additional

Commissioner of Police to record reasons. His application

of mind would be construed from the decision as to whether

the enquiry is to be held or a criminal case is registered.

No separate reasons are to be recorded. Furthermore, from

the perusal of Rule 29 (3) ibid wherein in such a situation

the legislature has provided recording of reasons, ordering

departmental enquiry the intention of the legislature under

Rule 15 was not so. As such the reliance of the learned

counsel for the applicant to the decision of the Apex Court

would have no application in the present case as the same

pertains to Punjab Police Rules where there exists a

specific provision for recording reasons.

7. Apart from it, the contention that every

order of a quasi judicial authority shall contain reasons

would not be applicable, as there is no prejudice caused to

^  the applicant on account of non-recording of reasons as
after the approval the entire enquiry is to be conducted in
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accordance with the laid down procedure where the applicant

has a right to show his innocence. In the result this

ground is not legally tenable.

8. As regards the contention of the applicant as

to assuming the role of a prosecutor by the enquiry officer-

is concerned, and his resort to the cross examination to

the derence witnesses and the questions which have been

asked do indicate the bias of the enquiry officer, is

legally tenable and justified. As in a departmental

enquiry and particularly in the absence of a presenting

officer the enquiry officer should act fairly and be
impartial . Having regard to the fact that the defence
witnesses have deposed in favour of the applicant

uoritr ad i cti ng the testimony of the complainant the enquiry
officer by suggesting to them that they have been deposing
on ohe befiesi^ of the applicant and have been taught to

depose clearly indicates that the questions asked are not
with a view to clarify or to clear" ambiguity or to test the

veracity but the enquiry officer has acceded his

jurisdiction and he has shown his personal interest in the
question asked to collect evidence against the applicant on
which he has come to the conclusion that the testimony of
the defence witnesses is an after thought and cannot be
plctoed rel iance. in a way defence evidence and material
riae ue«ri i-hr own out on uhe basis of this Gross-examination.
iNu uoudl. bhe contention of the learned counsel for the

respondents is contrary to the extent that it is within the
wjWid.i.:cial domvn. of the enquiry officer and under the rules

i^o aaK question to Clear ambiguity and to test the
veracicy. But, one thing should be kept in mind while

, doing so that the question asked and the issue regarding
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assumption of the role of a prosecutor cannot be laid down
in a straight Jacket formula. The determihation of this
issue would be on the basis of facts and circumstances of
eaoh case. In the instant case as the complainant has
supported the prosecution by stating that the money was
given in the presence of DW Satya Prakash and his statement
clearly denying the same and further stating that there had
not been any dealing of money by the applicant with the

-n- - -i t-i r!-i r- "i" f-^ thS't'. thft tSSt i fKOf I y utcomplainant. clear ly l nu i cabt:.^ r.nriL.

complainant has been contradicted to some extent. The
resort of the enquiry officer not to navri ihl-u

consideration this testimony and straightaway rejecting it

as an after thought shows his bent of mind and bias towards
the applicant to hold him guilty of the charge. No doubt,
it is not within the jurisdiction of this Tribunal , in a

judicial review, to re-apprise the evidence or to interfere
in a case where exists soite. evidence, but yet keeping in

view the ratio laid down by this court (supra) wner e i^ne

cross-examination by the enquiry officer to the defence

witnesses was found sufficient to vitiate the enquiry on

the ground of bias and violative of principles of natural
justice we do agree with the decision. In order to mi ivf.

at a finding it must be established by the prosecution that

the conduct of the enquiry officer has remained impartial,

free from bias and as the presenting officer is not

provided by the prosecution they cannot go beyond their
jurisdiction and under the garb of seeking ambiguity and

testing veracity should not ask such questions which would

result in a conclusion to be arrived at by the enquiry

officer and later on to reject the testimony of tn« dt-irenoc:

■fitnesses. The enquiry officer under Rule 16 (ix) is to
evaluate the evidence of both prosecution and defHncH cind
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yO the conclusion of guilt. If he himself

assuriies the role of a prosecutor then there is no need for

a  presenting officer or the enquiry can be held even

w i thout part i c i pat i on of the deli nquent off i c i a1. In th i s

view of the matter, we do not agree with the contention

that the enquiry officer's cross examination to the defence

witnesses was either with a view to clear ambiguities or to

test the veracity but was purely a cross examination and

the questions asked*were leading to fill up the gaps in the

enquiry and more particularly suggesting as to their false

deposition is certainly beyond the scope of Rule 16 (v)

ibid rendering the enquiry not legally sustainable.

-*r

V

3= In the result at.id having reyar'd tii the

reasons recorded we find this legal infirmity sufficient to

vitiate the enquiry as due ..to the bias of trie enquiry

officer the enquiry conducted against the applicant cannot

be observed to be impartial or fair. As this legal

inTirmity has prejudiced the applicant as he has been

denied a fair and free departmental proceedings and chance

of an opportunity to rebut the prosecution version the same

is not legal ly sustainable. The OA is allowed to the

extent that the order passed by the disciplinary authority,

appellate authority, revisional authority and the memorial

are quashed and set aside. , The applicant is directed to be

re-instated in service. However, as the legal infirmicy

rias c? upped up at the stage ot defence evidence and trie

conduct of the enquiry officer was not impartial , the

matter is remanded back to the respondents to take up

pr oueed tngs i r om Lhe .stage c>t derence through another

eiipu i f y oi I luei anu uu uurnp lete tne same within a period or

■s I .K (iiofiLfi.s Trom the date or receipt of a cony of tills
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ordsr. 1 h© psy and allowanc©s and othsr cunsSQuatibi a i

b©n©fit.s shall b© subj©ct. to th© outcom© of th© ©nquiry to

b© conduct©d by th© respondents and to this effect a

reasoned order should be passed by the disciplinary

authority at the appropriate stage, in accotdance with iaw.

(Shanker Raju)
Member (J)

'San.'

(M.P. Singh)
Member (A)


