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Lo All Tndia 3tation Masters
Association, through its
Secrelary Sh., R.D. Swami,

/0 3h. K. Rama Swami,

Zonal Secrebary/All India

Station Masters® Association,
Ralliway Colony,

Rallway Station Delhi Safdarjung,
e Dexd il ‘

2o 3h. S.P.L Sharma,
S/a Sh. Hargovind Sharma,
Station Supdt.,
Bhwrda City, N. Rly. & Obhers
as peir list of applicants.
w o W BRD LI cants

(By Advocate Shri G.0. Bhandari)
=W -
Uriion of Tndia, Tthrough
L. The General HManagsr,
Marthern Rallway,
Baroda House,
Mew Delhd.
. The Divislonal Rallway Manager,
Mortharn Rallway,
r’i(.l i ﬁflld b'f“ (:‘ e . o F{Q"""i[? it (i?"“ iR
(By Addvocate Shiri Ro. Dhawan)
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By M. Shaoker Raju, Hember ()

ARpplicant  Association comprising  of  Assistant

Station Masters (ASMs)  and Station Haﬁt@rﬁv (&M=) have
assalled  an action of the respondents, whereby  at Lhe
concaeriied  station duty  hours of  Station Pias e ard
Assistant  Station Masters were increased Trom & o 12,
allegedly  in commensurate with Lhe Increased work load of
trains,  without refﬁrring the same o Lhe Regional L.abon

Commissioner and Wwalting Tor the order  an aﬂp&al M

dlrected in  0&-2875/92. Thes applicants  have s gn
: &
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Cpaference  of  decision Lo Regional Labour Commissioner &

wall  as direction not Lo transTer Them under the guise  of

surplus sthaff. ,9}

2 Rriefly stated the applicanits  have  bDeen
woirking as ASHs and SMs al HMoradabad Division ans nave beaen
postad eIy Krrja-Hapur, Chandansi-attranli ared
Gajralla-Najibabad  Sections.  The respondents hawe T raiged
Railway Servanbs (Hours of Bmployment]) Rules, 1961, which,
intear alla  include declarabion of employment of  Rallway
servants  as intensive or essentially intermittent by hesad
of the Railway or an officer not below The rank of  The
saenior  saale. The Railways servants are classified into
intensive, contimtons,  assentially intermittant ared
gorcluded  staflf  categorles.  The applicants  have  baern
classified as continuons and reguired Lo perTorm &  hours
%hift a day and on every shiTh the duby 1s changed. With
the increase in-the pumber of trains and Lralfic demand on
both men  and  machinsg  has arisean. The  applicants  area
classified in salTebty cabegory. The have been classifled in
the conbinuous  cabegory  Tor The last 30 vears  despils

e
increass in btrains and traffic. The respondent No.Z on A
Telephionic messadge ordered change of classitication  Torm
continuous Lo essentially Intsrmittent Increasing Uhe duty
hours  Trom & o 12 hours a day. Tt is  Inownpsent  before
changing The classification for the compelent anthority

T.2., General Manager Lo andalyse and assess The Job work as

per the  Board™s  letter dated 3.3.72. The apelicants
represented  against  the  change of  classification  which

according Lo them as Jeopardised The salTealty of the public.

I 0A-461/91  and 482/91 decided on 6.5.97 this Court  was

P lesasad T, in similar circumstances,  direct b

respondents Do refar the matter regarding re~classiTicabion
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under clauses I oand IT of Rule 4 of the Hours of Eoploymnent
Fules  dbid  and  TI1)L Then not Lo dlmplemsnt the  orders
unless an appropriate order 1s passed by The Reglonal lLaboil
Commissioner  and tTherealter The appsal 1s  decided, in

o bhee @11 India Station  HMasters

o

ancbhar  case  Tiled
fesmociation  and  two obhers in QA~2675/792 on 24.11.%97  the
orders  in  0A-461/91 was mutatis mutandis applied Lo The
Tacts and clroumstances of the case., In e€arlier 0A~2675/92
The  sections  involvesd wers Khuria, Hapur and attroll and
Lhelr staff is Lo 5& reducsd on account of Incerease in bhs

Aty howrs, They have Lo be deputed in The Divisions where

2. The lewrned counsel  of e applicants Dy
P@T@rring o Ruls 4 (3) (2) of the Hours of  Feployment
Riulles  sthated that a copy of The declaration of essentially
Intermithent cabegory is y@t.tm b sent to  The Regionml
Labour  Commissioner and undse Rule 4 (1) IF any  anestion
arises  In respech of declaration made under sub rule (%)
The matlter shall e referred to» The Regional Labour

Comnission whose decision shall be final. Under Sub Rule 4

(2) it s provided Thabt any  person agdriaved by The
decision  of  Lhe Regional Labour Commisaioner may beafare
expiry  of the 30 davs Trom Lhe datie on which the  decision
i commnlcated, prefar an appeal to the Government whose
gecision  Lhereon shall be Tinal. In this conspachus I ik
stated  That the Impugned order alt  Annestire  A-5  dalted
15.9.92 where Lhe roster was Lo be made after agdeclaration
has  not besn Dssued by The Geheral Manager and bhers s no

refarence  made  To  the Regional Labour  Commissioner &

ety
X
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without: Final  decision and  without  according  an
COpOrtun ity to make  an appeal  Lhe r@%pond@nt% Nawve

bt . . Y | F . Ny [T I b o~ s - 4 g -
Implementsd  The declaration on  selechive basis  without
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. Strongly rebulting  Lhe contaentions of e
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corducting  any  Job  analysis. It is also  conbtended  that
Theare  Is no guestion of any réductimﬂ of stalfT as the war
has not been decreased.,  The applicants have contended thah
The decisions of Ghe Tribunal (supra) had not been apolied
mutatis  mutandis  to  Thelr case and It is  stated The
association and  1ts membars who have Tiled  The oreayiongs
cases  are nol The same and are pursuing the remedies on &
Tresh  cause of  action. Tt is also stabed Lhat  now  Ths
geclaration and action of © The respondents bhave been
e lercisc OF Gajrola  and Mijamabad Sacthions Which
necessitated Tiling of The present 0a. It is also cofrbenced
That  after axpiry of about 9 years Trom 1992 the Lraffic
Nas  bean  Tnmensely  Increased, which warrants  new Job

analysis, resulting in dearease in the auly hours,

Mln!

applicants  the learned counsel for the respondants sta

that: & Job analysis was conducted at Hapur-Khirja section

of  The  Moardabad Division and had sent Fop approval Tor
changs  of  classification From contimions to gRsenitially
Intermittent with the conourrenoes andg  approval  of  the
Geansral Hé%ag&r“ The learnsd counsel of The s OnCaEn s
has also taken a preliminary sbhijection that tThe association
which has Tiled Lhe present 08 is not recodanized and having
Filed earlier O8~2675/9% the braesent 08 i barred by  res
Judicata. The learned counseal of the respondents has also
slhated  That the applicants have Gome belatedly before  the
Tribunal  without axnadsting  the remady of  appsal as
prescribed  under  the rules.  On merits it is stabed  That
Thowgh  tThe Moradabad Division was classified as Contiyous
on o account  of  Job  analvsis  the BAME  WHE changed  as

enadentially intermithent and  in oM LI ancea foXil e

directions in OA-2675/92 reference has already been mnade Lo
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Realonal Commissioner of Kanpur Tor accarding  permission
and despite reminder no permission is accorded to them. Tt
i pleaded thal on Tactual Job analysis conducted in  the
yaar 1998 downgradation of classiTication has bean done as
par The rules as per the work load. It is also polrnted out
That as the applicant has not 1 led With The M& Tor Joining
Togethar & copy of resolution has not beer Tiled, which is
in wiolation of Rule 4 (5) of the Central Aaministrative
Tribunal (Procediura) Rules, 1987 and they are Ghallenging
arn o order  passed  in the year 1993 which i3 barred D

Timitation. ReTerring to Rule 4 ibid it is contended That
e Aot provides an appeal and not Tiling the same I TS TS

this Ofa liable bto be rejected in view of The gdeclision  of

the &ps Court in 8.8, RBabhore v. State of Mo, AIR 1920

3C 1D, Tt is also conducted that as Lhe matler has  bear
referred  To  Regional Laboyr Commissioner and any  arder
Passed by him Is bevond the Jurisdiction of The Prioes Couprt

in Director, Govl, of Tisdla v, Gereral Secretary,  Small

Scale  Indystifes Qraanisation Fmolovees Mrdlon & Anr ... 1998

¢ Wex Nave CGaralfully Cons i olered T b rival
contentions of  the parties and perused  The material o

record, Inour considered  view The grievance of Lhe

applicants is legitimate and s legally sustainable.

é. As  regards  bhe preliminary objection of 1 b
FEBpondents  as o LThe maintalnability of the 04 on  the
o that A11 Tndia Station Masters Union Is
un-recognized the same is not Tegally Tenable as under Rl e
4 (3 (B) of the Procedure Rules 11 is not laid down that
The association should be r&ﬁugni;@d" What: has been  laid

is  Cthat it stounlad be an association andg apolication most




disclose  The category of persons on whose behalf 1t has
bean  Tlled and at least one afleched persons Join such  an
application. We  Tind  that the present aﬁgmtiatimn has
Tiled This along with one other person 3.0, Sharma  And
also  we Tind a 1ist of applicants and  afTectead DEFSOnS .,
Apart  Trom 11, the same association has T led OA-~2675/97
which has been entertained as such we Find no illegality as
o the locws  standl of bhe applicants.  We also Tindg a
resolution  passad by The  association  on 15.4.2000  atb

gnnesarrg A-10 to the Od.

p A regards tThe objection redarding res Judicata
s conGerned, wa Tind that the previous 08 has been T i 1wt

by the Association having impleaded parsons in that 04 who
have  been in different Divisions in Uttar Pradesh and  the
present  0A  has been Tiled by The applicants who were nob

prarllaes

To the previous 08, /s the Impugned action of the
raspondents has  now  been exbended  To Bajrola-Na) inabad
Sections  which has given them a Tresh causa of action, as
suct The  matter has nob been Tinally concluded o The
) ‘ o o o

pravious 08, pertaining Lo The same Division The 08 is not

barred by The doctirine of ras Judicata.

£ A r@gardﬂ e auestion of  limitation is
concerned,  we  Find that the respondents have not  applied
The  raltio laid down by this Court in QB~2675/92 and on the
basis  of  an  illegal order declaring  the categories as
Inter-mittent  and incressing  the AUty howrs as  well  as
reducing  the strength. The BaMe has now been applied to

e apnlicants Wi are g & ASHS /S A

Gajrola-Majimabad Sections of The Moradabad Division which

has  given & cause of action to the applicants and as  The

wWrong  is continued by Lhe respondents by noi referring hhe
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matter to  Lhe R@gional_ Labour  Commission  amnd wibhowt
waiting Tor  his Tinal order and also nobt waibting Tor  The
appal late  order o be passad on appeal, implementation  of
e d@¢i$i§n Taken under tThe Hours of Emplovment Rales hhe
grievancs af The  applicants has  conbinusd and (87
apprahsnsion  of thﬁir sthrandgth belng reduced andg they  nhad
o work Tor L2 hours In derogation of the rules The matber
s o within limitation as per the provisions of Section 21 of

the Adninistrative Tribunals Aclt, 1985,

- another preliminary objection of Tthe learned
counsel  of  the respondents that tThe applicants  have notb
sxhansted The statutory remsdias and by referring o Rule 4
of The Hours of Emplovment Rulses 16 Is contendsd that there
s & provision of an appeal, is oot well  Ffoundead. The:
gueation  of appsal arises only when a parson is aggrieves)
Dy The decision of the Regional Labour Commissioner Ho whom
the paspondents have refafr&d thg gdaeclaration. In absance
af  any  reference  of declaration to the Reglional Labour
Commplssion and his Tinal decision there I8 no occasion Tor

The appllicants Lo have preferred an appeal as bDhey are notb

&
1

aggrieved by & decision. The learned counsel  of The
raspondants has falled to show any orovision or rule whare
Tiling of an appeal Is laild down as a statutory remedy.  In
view of this we Tind That the 08 is not barred by Section
Z0 of the Administrative Tribunals Act, 1985,

(9. The last preliminary objJection of tThe respondents
That against The  decision of  the Reglional Lo
Commissionar  the appropriabte remedy lies Lo ﬁh& High Court
and the Tribunal has no Jurisdiction to entertain the 08 is
Al R mi&ﬁoma@iw&d and cannot be countenanced. We Tind that

Tirstly no decision has been Taken by the Regional Labour
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Commissioner  and as provided wnder Rule 4 (2) of the Hour
of  Employment Rules an appeal is to be preferred within 30
days  Trom the decision of the Reglonal Labour Commissioner
to  the Government and Their decision is Tinal. s such it
s the decision of the Governmaent which is Lo be CihE Ll engedd
ari not the decision of the Regional Labour  Commissionear

and as  such The ratio relied upon by The respondents  in

Dirsctor Qovh., ol _Indla v. Gersiral Secrartary,  Small

Scale  Industires (supra) would not be applicable in  bhe

Tacts and clroumstances of the present case.

1B s r&é%rd& The action of the respondents by
Implenenting thelr declaration mads in Ths waar 1992 and
declaring  The ASHMs/SMs  as essentially  intermittent and
Increasing  Thelr duby hours Trom & hours to 12 hours  and
proposing  to  reduce  their strength of the Gaare s notk
legally  tenable  on the ground that as per  the statutory
rules  contalned In the Hours of Emplovment Rules and  more
particularly  under Rule 3 a copy of bhe declaration should
be wment Lo thé Reglonal Labour Commissioner and iT  any
auestion <arises  In respecht to the declaration the matter
shall be referred Lo the Regional Labour Commissioner whose
decision would be Tinal. From the record we Tind that  in

1992 by  an order belephonic message the declaration has

besn  Issued  on The basis of a job analysis and the  mat

has  not bean referred to the Reglional Labour  Commissioner

and  no Tinal decision has been made. Whils comolying with

Cbhese directions of this Court in QB-2875/92 now the mather

has  bean sent to the Regional Labour Commissionaer and Fris
decision  Is  awaited Tor the obther Divisions whichn s
Impugned the action of the resbondaents In The aforesaid Of
the  operation of the order has beaen ket In  abevanoe

whersas  in respect  of the applicants who balonyg  tTo  Lhe

THD
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cifTerent Divisions The same ratio has nob been applie

rather it has  been  Implemented in  the case of The
apwli&ant$ and  thelr duty hours have been  incressed ancd
There  is a proposed reduction to The cadie strengbh on The
basis ol decreasing work. The action of the raspondants Lo
classify  them from continuous To emsantially Intermittent
is contrary to bthe rules ibid in absence of a refarance Lo
The Regilonal lLabour  Commissioner and without the final
aecision  tTherson. gpart Trom 16, the deglaration should
not  have  been given @ffect o unless bhe Tinal decision
taken by tha Raeglonal Labour Commissionsr is appealed  To
thie va&rnm@nf and a Tinal decision is Taken thereon., The
ratio  laid down  In 0A-481/91 as  well as  DA-24675/92
mitatis-mitandls  applies Lo The case of  bhe applicants

also,  as  in our conslidersd view The applicants  are  also

Losimilarly  sltuwated and cannot be deprived of the extension

af - The benelTits of  tTha Judgement in Oa-2275/92. T hen
applicants  have been  arbitrarily discriminated despite
belng ldentically situabed which cannot be legally sustained

irdar Articlsess 14 and 16 of the Constitution of India. In

this wiew of hours we are Tortiflied by the decision of the

CApex Court  in Bu.D. Yerma v.  Union of India, 1997 SCO

(L&3) 1712, This court mebicnlously dealing with tThe issue
had  come Lo the conclusion thal The respondents shall  notb
imelemant the ordar s of re-classification of working hours
from & to 12 howes unless The mather Is referred to  tThe
Ragional lLabour Commissionar and orovision of appeal uncer
s rule {2) of Rule 4 of Hours of Emplovment Rules are
exarclaed and a Tinal decision Iis available. We agree with
the ratio arriwved al In both The Das.  In 0@4461f91 e

Psste  regarding  exhausting of  remscdieas has  besn Laken
care  of and Is no more res-intedra.  The conteanbtion of the

respbondents  Thal they had on The basis of job analwysis has
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. changsd the Catadory ol Che applicants Trom contingo

sgentially intermittent ancd increased The Working hours of
7 ASHs /S cannot be upheld.,  Even though fhe Classitication
1% aporoved by The General Manager it was incumbent  upon
the respondents to have referrad the matter to The Regional
Labour  Commission  and o have  awaited Tor the Tinaml
decision and thereafter On o an order passed in an appeal bLhe
B AT -ﬁhaulﬁ Dave Dean Tmplemenbed, The respondents  have
it cwmpli@d with The mandatory provisions and S sIGh

Their action is R INstIT Leat anc 1llegal,

12, Tro bhe result, and naving regard to bhe IEARONS
\‘[ recordad,  we  allow this 08 and direct the respondents o
rafer  The issus of re~classitTication of wWorking hours o
Reglonal Labour Commissioner undar sub o rule (2) of Rule 4

of the Rallway Servants (Hours of Employment) Rules and get

Tinality of  their decizion and also awalit the  order  on

appeal  as provided under Rule 4 (2) ibid. Till then T ey

shall not  implement the re~classification ordais Wi gty

Lhe working hours have baarn increased, The respondaents are
- l‘t»

also  directed not to Lransfer The ASM: angd SMs of  Ehires

?ﬂT CONGarnsd divisions EE a COrSeclence of hhe

re~classiTication undgder  The guise of surplus  staff. AP

regards  the relliel of the applicants Tor direction Lo pay
yeahsed ™

Tor exbra hours of clly  renbvhend Dy them, The same would be

decided  alter a Tinal decision is taken by ) Reglonal

Labpowr Commissionar and also on appaal .. Mo gosts,

< - Ry
(Shanker Raju)

Member (1)

*3an.”




