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HtWI'BLE SHRI JUSTICE V.S. AGGAR9AL, CHAIRMAN

HON'BLE SHRI V.K.MANTRA, &£&SER (A)

V.K.Ja i n

S/o Shri G.B.K.Jain
Working as Deputy C.M.M.
Northern Rai l lway Headquarters Office
Baroda House
New DeIh i . AppI i can t

(  By Shri Rajeev Sharma, Advocate)

-versus-
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1  . Un i on of Ind i a
Through i ts Secretary
Ra i I way Board
Ministry of Ra i I way
New Delhi .

2. General Manager (P)
Northern Rai lway Head Quarter
Baroda House
New DeIh i .

Ufi i on Puo I ic Service Commission
Through i ts Secretary
Dholpur House
Shahjahan Road
New DeIh i .

i. D.O.P and T
Respondents

(Shf i E.A.Joseph, Sr.Counsel with
Sh r i Ra j i nder Kha 11 ar, CounseI)
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Justice V-S-AfunarcmI:-

Appl icant (V.K.Jain) joined the Indian

Rai lways as an Apprentice in the year 1973. He was

later on appointed as Assistant Transportation
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Manager with effect from 2.11.1933 and promoted to

Grade 'A' post in Senior Time Scale on ad hoc basis

in the scale of Rs.3000 - 4500/- when the

Departmental Promotion Committee (for short, the

"DPC") found him fit on 27.11 .1987. Whi le he was

working in the Senior Time Scale, he was inducted

into Grade 'A' Junior Scale of Rs.2200 - 4000 vide

Not ification dated 22.7.1992. Appl icant submitted

his representation to the Secretary, Ministry of

Rai lways wherein he represented that his induction

to Group 'A' should be regularised against the

vacancy of the year 1985 instead of the actual

induction of 1992. The representation of the

appI icant has since been rejected on the plea that

his promotion with effect from 1.6.1992 had been

done when his name was approved by the Union Pub I ic

Service Commission, (for short, the "Commission").

2. By virtue of the present appl ication, the

appl icant seeks quashing of the Notificat ion dated

28.12.1999 and letter dated 2.8.2000 declaring his

date of induction from 1.6.1992 to be i l legal and

to direct the respondents to treat the induction of

the appl icant to Group 'A' Junior Time Scale from

November 1986 when he was avai IabIe and el igible

against the vacancy of 1985.

3. In the reply fi led, the appl ication as

such has been contested. It is not in controversy

that the appl icant was selected by a regular DPC
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against the vacancy of the year 1985 but his

promotion had been made effective from 1 .6.1992.

As per the respondents, the lowest rung of the

Group 'A' service is the Junior Scale. As per the

Indian Rai lway Traffic Service Recruitment Rules,

appointment to the Junior Scale of the service is

made from 50% of the vacancies by direct

recruitment through an open competi t ive

examination conducted by the Commission and the 50%

of the vacancies are fi l led by selection on merit

from Group 'B' officers of Traffic Department with

at least 3 years' regular service in the grade.

Promotion to Group 'B'. officers to fi l l up the

promotion quota is made through the process of

selection conducted by the DPC convened by the

Commission. For preparat ion of select panel for

promotion, the DPC assesses the suitabi I ity of

officers on the basis of their record of service

with particular reference to the Annual

Confidential Reports for. 5 preceding years. The

Annual Confidential Reports have to be col lected

from various Zonal Rai lways and, therefore, it is

stated to be taking some time. Appl icant was

selected by a regular DPC held in 1992 and,

therefore, his promotion had been made effective

from 1 .6.1992.

4. The learned counsel for the appl icant has

a I Ieged that appI icant was avai I able for the

vacancy in the year 1985. The DPC did not meet for
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7  years. The said Committee should have met every

year and since the said Committee was convened only

after 7 years, rights of the appI icant cannot be

affected. On the contrary, the contention of the

respondents has been that there is no dispute of

inter se seniority. There is no junior who has

gone past the appl icant. The promotion of the

appl icant could not be retrospective and in that

view of the matter, the appl icant had been rightly

shown to have been appointed in the year 1992.

5. At the outset, we deem it necessary to

mention that no person junior to the appl icant is

shown to have stolen march over the appl icant. The

appl icant has not even arrayed any such private

individual as a respondent to make a grievance in

this regard.- Thus it is not a case of inter se

seniority having been disturbed. We deem it

unnecessary consequently to go into the said

controversy which does not arise for the

purpose of the present appi ication.

6. There is no over-emphasizing the fact that

the DPC should be convened at regular annual

intervals to draw panels which could be uti l ised

for making promotions against the vacancies

occurring during the course of a year. To the same

effect, instructions have been issued by the

Department of Personnel and Training vide its OM

No.22014/5/86-Estt (D) dated 10.4.1989.
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7- Rel iance on behalf of the appl icant In

thia regard has been placed on a decision of the

Supreme Court In the case of Syed Khalid Rizvi v.

Union of India, 1993 Supp (3) SCO 575. The Supreme
Court was concerned with respect to the year of

al lotment for determining seniority of promotees
via-a-vis direct recruits. I t was held that the

Committee has to prepare the seniori ty l ist every
year and i t has to be reviewed and revised from

^  time to time taking into account the expected and
anticipated vacancies during the year besides 20%
or two vacancies whichever Is more. The Supreme

Court further held that the Committee should
prepare every year, a seIect I Ist which shouId be

submitted to the Commission by the State Government
fp' apptoval and thereafter appointment should be
made in accordance with the rules. Preparation of

such a select l ist was held to be mandatory.

3. Simi lar has been the decision In the case
Of Union Of India v. Vipi™;handra Hiralal Shah,
(1996) 6 see 721. The Supreme Court in this case
held that unless there is a good reason for not
doing so, the select l ist Should be prepared for
every year separately. The decision rendered In
the case of Syed Khal id Rlzvi (supra) was referred
to for i ts advantage and In para 11 , the Supreme
Court concluded:-

tr-t ^ must , therefore, be heldthat ,n v,ew Of the provisions contained
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in Regulation 5, unless there is a good
reason for not doing so, the Selection
Committee is required to meet every year
for the purpose of making the selection
f rom amongs t the State Civi l Se r v i ce
Officers who fulfi l the conditions

regarding el igibi l i ty on the first day of
January of the year in which the Committee
meets and fal l within the zone of

consideration as prescribed in clause (2)
of Regulation 5. The fai lure on the part
of the Selection Committee to meet during

a  particular year would not dispense with
the requirement of preparing the Select
List for that year. If for any reason the
Selection Committee is not able to meet

during a particular year, the Committee
when it meets next, should, whi le making
the selection, prepare a separate l ist for
each year keeping in view the number of
vacancies in that year after considering
the State Civi l Service officers who were

el igible and fel l within the zone of
consideration for selection in that year.

Identical has been the decision of the Supreme

Court in the case of Devendra Narayan Singh and

others v. State of Bihar and others, (1996) 11 SCC

342.

9. As is apparent from the perusal of the cited

decisiofK the dispute was pertaining to the

seniority of the promotees and the direct recruits

interpreting Indian Administrat ive Service

(Appointment by Promotion) Regulations, 1955 and

Indian Administrat ive Service (Recruitment) Rules,

1954. As already not iced above, in the present

case in hand, there is no inter se seniori ty

dispute of any individual . At the risk of

repetit ion, it is mentioned that no such person

even has been arrayed as a party. In that view of

the matter, the said decision must be held to be of

i  i ttle aval I to the appI icant when no other person

u



"isEar

y
/

\j

-1

is purported to have been made senior as a result

of the aforesaid. We hasten to add that in any

case the duty cast of convening the DPC meeting on

yearly basis has not been given a go bye.

10. Otherwise, the seniority necessari ly has

to be reckoned when a person is selected. A person

does not have a right to be selected for

appointment. In the case of Stale of Haryana v.

Subash Chander Silarwaha, (1974) 3 SCC 220, tne

Suprerne Cour t he I d : -

"10. One fai Is to see how the
existence of vacancies give a legal right
to a candidate to be selected for
appo i n trnen t . The exam i na t i on is f of" ^
purpose of showing that a par ticular
candidate is el igible for consideration.
The selection for appointment comes later.
It is open then to the Government to
decide how many appointments shal l be
made. The mere fact that a candidates
riame appears in the I ist wi I I riot erit itle
him to a mandamus that he be appoi tited.

Simi lar has been the decision of the Supreme Court

in the case of Union of India v. N.R.Banerjee,

(1997) 9 SCO 287 emphasising that there should be

the preparation and final isation of year ly panel ,

and also the decision of the Supreme Court in the

case of T.N.Administrative Service Officers

Association v. Union of India, (2000) 5 SCc 728.

11.From the aforesaid, we can draw the

foi l ow i rig coric I us i ons : -

(a). A DPC meeting should be convened at
regu I ar i n terva Is to draw par^e I s wh i ch
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couId be ut i l i sed for mak i ng promot i ons
against the vacancies occurring during
the course of a year.

(b). A person does not have a right to be
appointed or to be promoted, but if there
is a mala fide or any other such act of the
department, the same can be taken into
consideration on those pecul iar facts.

(c). If there is delay, the same can be
explained.

Reverting back to the facts of the present case as

has already been noticed above, there is no private

\j individual vis- a - vis whom seniority dispute has

been raised. It has been explained by the

department (from the comments of the Ministry of

Rai lways) that there was a seniority dispute of

officers of Traffic Department Group 'B' of the

Northern Rai lway. Therefore, the name of the

appl icant could not be considered. Not only the

delay in this form has been explained, it is patent

that the appl icant would get weightage when he is

appointed and his name has been approved. In that

process, the appI leant cannot claim retrospective

^  promotion. When there are vacancies, the appl icant
have legitimate expectation but not an enforceable

right. Once the promotion has come, he would be

taken to have been promoted from such date but not

retrospectively unless the delay had been imputed

to certain mala fides or any other extraneous

reasons. No such mala fide or extraneous reasons

have been shown for the delay. In the pecuI iar

facts of the present case, we find no reason to

quash the impugned order.
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12. For these reasons, the Original

Appl ication No.1750/2000 being without merit must

fai l and is accordingly dismissed. No costs.

(V.K.Ma jotra)
Member (A)

(V.S. Aggarwal)
Cha i rman

/ s n s /


