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QAJ±0..JL<L±7JJZQ0Q.
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Department of Health,
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Grievances & Pensions,
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I;'--
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2. Union of India, Ministry of Health &
Family Welfare, Deptt. of Health,
Nirman Bhavan, New Delhi-ilO Oil
Through its Secretary

3. Union of India, Ministry of Personnc-sl
Public Grievances and Pensions,
Deptt. of Pension and Pensioners Welfare,
Lok Nayak Bhawan, Khan Market,
New Delhi-110003
Through its Secretary

4. Union of India,
Ministry of Finance,
Deptt. of Expenditure
New Delhi : 110 001

Through its Secretary

5_ The Pay & Accounts Officer,
Central Pension Accounting Office,
Ministry of Finance, Deptt. of Expenditure,
Govt. of India, Trikoot-II
(Behind Hotel Hyatt, Regency),
Bhikaji Cama Place, New Delhi-66
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Syndicate Bank,,
Nehru Place Branch,
Shakuntala Building '
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MBD Building,
LNJP Hospital, New Delhi-2 .... Respondents

(By Advocate : Shri V.S.R. Krishna for R-2 to R-6
Shri Ram Kanwar for R-1 & R-7)

Q„R„B„E_R

All these six OAs involve common issues of law

and fact and have been filed by retired medical

practitioners who were in the employ of the Central

Government. The same Office Memorandum (OM) dated 29th

October, 1999 by which their pensions have been

refixed/reduced has been impugned in these OAs. We are,

therefore, taking these up together for consideration

and for passing this common order.
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2„ We will, to begin with, briefly recapitulate

the basic facts relating to each of these OAs in the

following paragraphs.

3(i). OA No- 992/2000, being treated as the

lead case in this order, has been filed by 49 medical

doctors who have all retired on superannuation after 1st

January, 1986 but' before 1.1.1996.

3(ii). OA No. 1604/2000 has been filed by only

one applicant who retired on 30.11.1984, i.e. even

before, the enforcement of the 4th Central Pay

Commission's recommendations.

3(iii). OA No« 1647/2000 has been filed by

four Medical Doctors and the Association of Retired

Railway Medical Officers through one Dr. S.M. Govil.

The aforesaid Association has 63 members, some of whom

have retired in the pre-lst January, 1986 period while

the others thereafter in the pre-lst January, 1996-

period.

3(iv). OA No.1916/2000 has been filed by only

one medical doctor who retired in the pre-lst January,

1996 period, though after 1986.

3(v). OA No.2259/2000 has also been filed by

only one applicant who retired in the pre-lst January,

1986 period.^^^^
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The applicants in the aforementioned various OAs are

aggrieved by the fact that due to the clarification

rendered by means of the impugned OH dated 29th October,

1999, the respondents have decided not to take into

account the Non-Practising Allowance (NPA) calculated @

25% of the revised scale of pay for the purpose of

determining their pension in the post-lst January 1996

scenario. According to them, NPA being integral part of

the pay, the respondents should not have taken the

aforesaid decision which is illegal and deserves to be

quashed. The aforesaid OM has resulted in the reduction

of their pension- The representations wherever filed by

them have been rejected in terms of the clarificatory

provisions of the aforesaid OM dated 29.10.1999.

4- We have heard the learned counsel

representing the parties in the various OAs at length

and have also perused the material placed on record.

5. Since the pleadings placed on record in the

various OAs and the arguments and pleas advanced by thej

learned counsel on either side did not, in our view,

bring out the facts and circumstances in terms clear

enough, this case was listed for being spoken to on

25.9.2001. On this occasion, the learned counsel on

either side were directed to include the following

information also in the written submissions which they

wished to file by 1.10.2001.

(a) Copy of letter dated 20.3.1998 referred to
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in the Ministry of Health and Family

Welfare letter dated 7.4_1998 (Annexure

A~5) -

(b) Various rules and regulations included in

the CCS (Pension) Rules, 1972 and the

Fundamental Rules relied upon together with

a clear statement about the manner in which

any of the aforesaid rules or regulations

might have been amended by the respondents,.

The availability of this information is

considered necessary in view of the

averments made by the learned counsel that

some of the aforesaid rules have actually

been amended by the respondents

(c) A clear statement depicting the manner in >

which the pension of pre-1986 and pre-1996 ?;

retirees was initially fixed together with

a separate statement showing the manner in I

which the pension has been fixed in the
1/

wake of the DOP&PW's OM dated 29.10.1999.

For preparing the aforesaid statements, the

live example of one of the applicants will
i-.

be taken respectively both for pre-1986 and f?'

pre-1996 retirees. Various
5/'.

elements/components of pension will be

individually and separately shown in each

of the statements. Copies of the order

passed by the. respondents fixing the I:-

17

!/,

^ '•
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pension in respect of the very same

applicants initially and upon revision will

also be provided.

The learned counsel on either side have filed their

written submissions along with some, not all,

information though without necessarily rendering the

picture clearer than before in certain respects.

6. During the course of arguments, the learned counsel

for the applicants in these various OAs have placed

heavy reliance on the ratio of the judgement rendered by

the Supreme Court in Un_iQaj5.t_Lndia vs.„

Dr^Y.li^aBy.ramL_„SuLbfe^^ decided on 22.9.2000 and

reported in JT 2000 (Suppl.l) SC 41. For the sake of

convenience therefore, we reproduce, in the following,

what has been held by the Supreme Court in the aforesaid

case.

"The conspectus of legal position that
emerges are these:

(a) Where an employee under the terms
and conditions of service or under the;
relevant Rules relating to pension is
not eligible to earn pension on his or
her retirement, any amendment to the
Rules covering a new class if pensioners
would not confer pensionary benefits to
the employee who has retired prior to
coming into force of such amendment of
Rules.

(b) However, the position would be
different if such an amendment in the
relevant pension Rules is with
retrospective effect as to cover a new
class of employees including those
employees who, at the relevant time,
were not entitled to earn pension under
the then existing Rules or conditions of
service.

(c) Where an employee at the time of
retirement is entitled to pension under

1-



C12)

/'
the relevant Rules, any subsequent
amendment to the relevant Rules

enhancing pension or conferring
additional benefit would be aL^ci
a^B.LLQafe.Le„ti5.„hLm J' (emphasis supplied)

I

7- We have noted that the applicants in these

various OAs . were happy and satisfied with the;

determination of the amounts of their pension until the

DOP&PW decided to issue a clarif icatory OM. on 29th

October, 1999 (Annexure A-l). It is precisely this OM

which has given rise to a good number of OAs filed in

this Tribunal. Earlier as many as six OAs, being OA

Nos. 621/2000, 624/2000, 625/2000, 626/200, 914/2000

and 970/2000, were filed in this Tribunal challenging

^ the aforesaid OM of 29th October, 1999. The said OAs

were taken up together and a common order was passed in

respect of • them on 5th December, 2000. The aforesaid

OAs were dismissed by the Tribunal,. The aforesaid order

of dismissal was sought to be reviewed through six RAs

filed, by and large, by the same applicants. The said

Review Applications were also rejected by this

Tribunal's order dated 19th March, 2001. The learned

counsel appearing on behalf of the applicants have taken

us through the length and breadth of the orders passed

by the Tribunal in the aforesaid OAs and RAs in an

attempt to find fault with the same on various grounds.

8. The applicants in the various OAs under

consideration in this order have, in their pleadings

placed on record as well as during the course of

arguments, relied on various Office Memorandums/letters

issued by the various respondents. Since the provisions

• • A contained in these have formed the basis of arguments,

oiy
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often vehemently expressed, we find it useful to

•indicate, howsoever briefly, the contents of each

alongside, ,in the following.

I - V Ministry of Health & Family Welfare (h'OFHW
for short) letter dated 22.9.1987 (Annexure
A-2 colly.) lay^ down the rates of NPA by
following the slab system and provides that
the NPA will be ti:ea£ed„as 'P&y.L_for all,
service„_„[EatteLs inciudiaa for the
Q.aiQ.yLlatien of reti rement benefits
(emphasis supplied).

MOHFW letter dated 2.11.1989 (Annexure A-2
colly.) lays down a revised slab system of
NPA and reLterates_that„the_^^
t.C.ea.ted—as—l2SLiijLor „aLL__se.rvLce
(emphasis supplied)

Eaca—52^16 of the recommendations made by
the 5th Central Pay Commission (CPC)
regarding NPA which, inter alia, provides
that^NEA_wlll_.con.ti.r!U.e to count towards all
S^SEiiice and ^etislonary. benefits as at
ELCeseQt-(emphasis supplied)

IV. Para 137.14 of the recommendations of the
5th CPC deals with the grant of pension to
pre-1986 retirees. The specific
recommendations contained herein is that
t he &ension of_a11_£he_BLezl986 retirees
may—fee u&d a t e d b y,_n o t i on a i f ixa t ion _ of.
thein—E>ay;—as„oa..l^l,^l986_bvz_adgBting the
SLSEIie £&n!Iliiia_as_f or_the_serving_erii&lgy.ees
The further provision made is that the

cojiso.LLdated_jieiisioa_a^ ^shaTI
D.ot—fe.^_Less „thaii_5iD% jDX_the JILLQ-LiILU^^
the__fio.st„ ^^§-~cevLsed_by,„5tti„CPC^„heLd„_^^^^
tke„^^siorier_„at_thig._tLme„ot__retLrcme^
(emphasis supplied)

V„ Para 137.15 of the 5th CPC's
recommendations provides that the
£QasoLLd9,tel„_^l^sLQJl_as_otl_l JLJJ2.96„„s^
k^JlotL„Less_thari_50.|._Q.f._the jiiiaLmm
r.evised„^_ttie_5th JSPC^_of
tLhe_^^sLone.r_at_the_tLme_ot_retLr^ejit^^^
the—sgyiLe jiLay._be _s t ea^ed j^he ^ s a r v
to—the_LeveLjDL„5iDl_ot_the jiLiai^^ qf_
the_^ost _heLd_biL_the j5etitLQaer„at„tte
pX_retlreaejit. ( emphas is supplied)

II-

III

9. The provision extracted above led to the

issuance of the CM dated 27.10.1997 (Annexure A-4) which

is the basic document laying down various parameters for

C-.-

W-

iV

f.

I
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consolidation of pension in the light of the

recommendations made by the 5th CPC and to the extent

accepted by the Government. The various provisions made

in this particular OM were discussed at length during

the course of arguments in this case.. Before we refer

to it in some detail, we will, in what follows, briefly

describe the salient provisions made in several other

OMs/letters on whic^ a good deal of reliance has been

placed by the parties. '

10(a). OM dated 10.2.1998 has been issued by

the DOP&PW on the subject of implementation of Govt='s

decision on 5th CPCs recommendations liejai.rdLnja_revLsLoji

Q.t__^easLQJl—^al_S.re-1986_retLrei^^ This OM takes into

account essentially the aforesaid OM dated 27.10.1997.

The specific provisions in this OM (dated 10.2.199) are

the following. These flow from the acceptance of the

recommendations made in-para 137.14 of 5th CPC's report

reproduced in para 8 above.

"Lhe _._riot Loaa 1. t2.^__so r l;ved _„at„_as _jDt^
't D^^lL'gd._._a.s_ aye r a q e

®JILoL"iTLeQ.ts _fo.r _the_fijir^Ojse jDf__c^
seas LaO._ajid _acco.rd Lna.ly.„t ^ \ i
•£.aLcuLated_^s_oa„l:.1^1986_as^e^
mimu La __ttim__^rescr ^Lhe __pens ion so

—Ln,„acco,rdan ce _w Lt h _t ^ p r ov is i on s
^mtaijied iji pa.C.^r^h ^4^1_ of" thi'--.
Oe^artamtls Lee „„_^_Memormdi7m

™99Z^^n<d _shaLL_be.„treate.d _aj^
mr the_fi.^r^ose_ot_^rant jDt_Dea^^^
LD—LUtLLCe.- (emphasis supplied)

10(b). MOHFW letter dated 7.4.1998 (Annexure
A-S) which lays down the revised ratio (as per 5th CPC

recommendations) of NPA of 25% of the basic pay subject
y;o the condition that pay plus NPA will not exceed

Q/

•i

r*.

t-
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Rs.29,500/- p.m. The same reiterates that NPA shall

count as "pay' for all service benefits including

retirement benefits. We would like to observe here that

the learned counsel for the applicants have drawn

considerable inspiration from this letter during the

course of arguments, though, in the event, the same has

been found by us to be misplaced. Payment of NPA @ 25%

will be applied as we shall see later in this order only

to those who have served in the post-lst January, 1996

period.

10(c). OM dated 17.12.1998 issued by the DOP&PW

by which certain provisions contained in the aforesaid

dated 27.10.1997 and 10.2.1998 have been modLfLed,

and which has been issued after re-consideration of the

decisions already taken by the Government on the 5th

CPC's recommendations, mentions, in its opening

paragraph, that w.e.f. 1.1.1996 the pension of

pensioners irrespective of ttieir„date of retirement

shall not be less than 50% of the minimum pay (in the

revised scale of pay introduced w.e.f. 1.1.1996) of the

post last held by the pensioners- It is this provision

which has been relied upon most intensively by the

learned counsel for the various applicants in order to

argue that the only way to determine the pension of a

pre-1996 retiree is first to determine the pay by adding

the minimum of the pay scale (as revised by the 5th CPC)

for the post held by the pensioner at the time of

retirement to the NPA calculated @ 25% (this percentage

recommended by the 5th CPC) of the said minimum, and

thereafter to divide the amount so arrived at by two.
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The further argument advanced is that if the amount of

pension thus arrived at is found to be less than the

amount of pension arrived at by following the formula

laid down in paragraph 4,1'of the aforesaid OM dated

\

27.10.1997„ the higher of the two amounts will prevail

and will be regarded as the amount of pension payable to

the retiree,

.10(d)- DOP&PW's OM dated 19.3.1999 contains

clarifications on certain points raised in respect of

the revision of pension of pre-1986 retirees. Insofar

as it is relevant for our purpose, this OM clarifies

that in accordance with Rule 33 of the CCS (Pension)

Rules, 1972, w.e.f. 1.1.1986, the expression

'emoluments' would mean basic pay as defined in FR 9

(21) (a) (i) which a Government servant is found to be

receiving immediately before his retirement and also

includes NPA granted to Medical Officers- t he s e

provisions made herein have not been disputed, for their

correctness, although a feeble attempt was made during

the course of^ arguments, to link up the aforesaid

clarification with the plea taken in sub-para 10(c)

above-

11- Having considered in some detail the

various recommendations, OMs and letters relied upon by

the parties in the preceding paragraphs, and having

regard to the fact that the matter under consideration

would, in any case, require to be considered and decided

ultimately in the light of the various rules and

regulations, we find it necessary to recapitulate, even
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though briefly, the provisions made in the relevant

rules and regulations in the following paragraphs-

Later we" will find out for ourselves if any of the

relevant rules and regulations have been amended and if

so, in what manner and to what extent, and to what

effect.

12(a). Rule 49 of the CCS (Pension) Rules, 1972

provides for the a^mount of pension- Sub-rule (2) (a) of

the aforesaid rule provides that after completing

qualifying service of not less than 33 years the amount

of pension shall be calculated at S0% of average

e.rnoLu.OQ.'SJits.- This provision takes effect from 1-1-1986-

The terms "average emoluments" is defined in Rule 34 of

the aforesaid CCS (Pension) Rules, 1972- According to

this Rule, average emoluments shall be determined with

reference to the ejlLQ.LuJ!L®'lts drawn by a Government

servant during the last 10 months of his service- The

term 'emoluments° is defined in rule 33 of the aforesaid

Rules, The same provides as under:

"The expression "mo.LyjiLgjlt' means basic pav
as defined in Rule 9 (21) (a) (i) of the
Fundamental Rules which a Government

servant was receiving immediately before
his retirement and will ;_also
include Non-Practicing Allowance granted to

Medical Officers i.ti LL^u. ^of MlkiSXM.
E?_ca.ctLQ®.'l- (emphasis supplied)

The aforesaid definition has also taken effect from

1-1-1986- . Thus, in short, according to the rule

position, aDlQiyLcaaatS. include NES.. and pension is required

to be calculated at 50% of the average„emolumeni;s. to be

,(S)
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determined with reference to the emoluments drawn 'during

the last 10 months of service.

12(b). F.R. 9 (21) (a) defines 'pay" as the

amount drawn monthly by a government servant as -

(i) the pay, other than ; and

(ii) overseas pay, ; and
I

(i ii) an gther erng 1uments whicti be
spec i a 11 v classed as ^ay. b^/ the
President• (emphasis supplied)

The aforesaid F.R.9 (21) (a) does not seem to have been

amended to provide for inclusion or exclusion of NPA in

the definition of "say." in any manner. Thus, it will be

futile to argue that NPA constitutes any part of pay or

is included in the definition of pay. We have seen that

the term 'emoluments' has been defined as including

basic pay and NPA. It has to be noted here that the NPA

has been set apart from the basic pay. The same cannot,

therefore, be treated as part of basic pay either. NPA

kiiLL__thus_r^aLri_Qaly.„a jiart„ot_the_moLmmts jiaLd„„t<2

an employee.

13. In the various OMs to which a reference has

been made in the preceding paragraphs upto paragraph 10,

expressions such as "NPA will be treated as pay for all

service matters" or "NPA will count towards payment of

all service benefits" have been used. In view of the

rule position brought out in para 12 above, it is not

possible successfully to argue that the aforesaid

expressions used in the aforesaid OMs amount to saying

that NPA is a part of pay/basic pay or is included in
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the definition of pay/basic pay. Pay and basic pay are p
terms used in the aforesaid rules with sufficient

clarity and, therefore, we do not accept the plea i;
(V:

advanced by the learned counsel appearing on behalf of i^-f

the various applicants that NPA' is an integral ,part of [l-
ir'

pay/basic pay and, therefore, while determining the ri:

pension payable to pre-1996 retirees NPA © 25% must

necessarily be added to the minimum of the revised pay

scale. There is no other basis for doing so. The

aforesaid OMs issued by the respondents particularly

those issued by the DOP&PW do not, in our view, purport

to lay down any such an arrangement for determining the

pension of pre-1996 retirees. By the same token, the

pre-1986 retirees will also not benefit by any such

arrangement, whereunder NPA @ 25% will need to be added •

as above for determining the threshhold minimum of the

pension due to a pre-1996 retiree. f-

t
f/-.-

14, The learned counsel appearing on behalf of Ih

the respondents has vehemently argued, and we find i<V

considerable force in what they have had to say, that a

retired Government official, whether a medical doctor or ^

not, is to be treated only as a pensioner and not in any

other way. According to them, the OM dated 27.10.1997

as modified by OM dated 10.2.1998 (in respect of |

Pfe-1986 retirees) and the DM dated 17.12,1998 in

respect of all pre-1996 retirees, hold the field insofar I

payment of pension to Medical Doctors and others is ^

concerned. The aforesaid OM dated 27.10.1997 lays down

a clear formula in paragraph 4.1 thereof in the

following terms: t,

9^

r'

V ,

-

V- •

i-f-

•fi;.
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"The pension/family pension of existing
Dre-1996 pensioners/family pensioners will bt.
consolidated with effect from 1.1.1996 by
adding together

i) The existing pension/family pension.

ii) Oearness Relief upto CPI 1510 i.e. ©
148%, 111% and 96% of Basic Pension a;-.,
admissible vide this Department's O.M,.
NO-42/8/96-P&PW (G) dated 20.3.1996„

iii) , Interim Relief I.

iv) Interim Relief II.

v) Fitment weightage @ 40%_ of^_ the
existing pension/family pension.

15. After the aforesaid provision, tl'ie

following addition has been made, by way

modification, by the O.M. dated 17.12.1998:

"However, in cases where the pension
consolidated is treated as the final full
pension, it shall not be less than 50% of
the minimum of the revised scale of pay
introduced with effect from 1st January 1996
for the post last held by the pensioner at
the time of his retirement."

16. Yet another modification has been made by

the same OM dated 17.12.1998 by making the following

provision in place of' the sentence "where the

consolidated pension/family pension in terms of

paragraph 4 above works out to an amount less than

Rs.l,275/~ the same shall be stepped upto Rs.l275/--"

figuring in para-5 thereof.

flojiiticatioa

lliens.LQa_shaLLjSmt.LayLe _t.o_be jsa^Lo.^
5.p_%._jDf__the_cier^e„moLmmtS._iJl_aLL_Q.^^^
ijIdI_shaLL_J2.e_JSiit2lect„„to__a__rTiu^^ ,
B.^JLx2X5 __^er _jnojith_ajid_a^jL^^i^^ uj2.tc2

' 5jDl.„„Qf,_„the_hi^hest J2ay._c^ the
CejitraL_j3oyjsrtir!Lejit ^j(lhLch „Ls _Rs ^3^^
motLth_sLtiQ.e_lst„JmmCY.^^^ t>ut the full

• pension in no case shall be less than 50%
. of the minimum of the revised scale of pay
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introduced with effect from 1st January,
1996 for the post last held by the employee
at the time of his retirement-. "
(emphasis supplied)

17. From the aforesaid modifications made in

respect of all the pre-1996 retirees already summarised

in paras 8 and 10 above, it is clear that pension due to

those who retired before 1.1.1996 will first need to be

consolidated .by applying the formula reproduced in

paragraph 14 above. The sum thus arrived at will

thereafter be hiked to the level of 50% of the minimum

of the revised pay scale for the post held by the

pensioner at the time of his retirement. In a case

where the consolidated pension arrived at by the

application of the aforesaid formula already exceeds the

limit of 50% of the minimum of the revised pay scale,

the higher amount will be allowed to prevail and will

constitute pension due to a pre-lst January, 1996

retiree- We have not discovered any manner of doubt in

regard to the aforesaid position despite the various

arguments advanced by the learned counsel for the

applicants.

18. Insofar as the pre-lst January, 1986

retirees are concerned, the relevant provisions and the

modifications thereto made have already^been reproduced

in paragraphs 8, 9 and 10(a) above. Here again, we do

not see any problem inasmuch as the learned counsel

appearing on their behalf have advanced the same pleas

in respect of them as have been advanced on behalf of

the pre-lst January, 1996 retirees by impugning the very

same DM dated 29.10.1999.
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19. The learned counsel appearing on behalf of

the applicants have also submitted that the manner of

determination of pension sought to be laid down as a

result of the clarification issued by the DOP&PW vide

their O.M. dated 29.10.1999 is bound to lead to hostile

discrimination between the pre and post-lst January 1996

retirees insofar as the inclusion of the

element/component of NPA is concerned. We find no force

in this argument either. The respondents have placed on

record a statement showing the fixation of pay under CCS

(Revised Pay) Rules, 1986 (R-1). We find therefrom that

in arriving at the amount of existing emoluments as on

1st January, 1986, in addition to basic pay, NPA has

been taken into account in various ways. For example,,

NPA has been taken into account in calculating the

amounts of interim relief as also for computing DA, ADA

etc. Further, even the tiev.ise.d emoluments as on

1.1.1986 have been worked out by taking into account (by

adding) the revised NPA. Thus, at the stage of fixation

of lieY.Lse4_moLmmts under the CCS (Revised Pay) Rules,

1986, as on 1.1.1986 revised NPA as admissible then has

been fully taken into account. Thus the component of

NPA has been taken into account at the stage of fixation

of s;>lLst.iJig. emoluments as well for computing revised

emoluments as on 1.1.1986. In the circumstances, it is

clear to us that the amount of pension paid to pre-1996

retirees contains and includes full element of NPA

admissible at the relevant time. Providing for the same

once again in the post-lst January 1996 period and that

too at the enhanced rate of 25% of basic pay (minimum of

the revised scale of pay) will evidently and fairly
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unambiguously lead to the inclusion of the component of

the NPA more than once in the calculations made for

determining pension. This cannot be permitted and

accordingly we do not find any fault with the

clarification rendered by the respondents vide their

0_M. dated 29.10.1999. NPA at the revised rate of 25%

will be admissible only in respect of those who were or

are in service on and after 1.1.1996 and retire from

service thereafter. No case of hostile discrimination

is thus made out.

20- We have already seen that a certain

statement made in the opening paragraph of the O.M.

dated 17.12.1998 (referred to in paragraph 10(c) above)

has been made use of by the learned counsel appearing on

behalf of the applicants to stress that iy,ejyL

the, date of retirement.. the pensioners are entitled to

receive pension which will not be less than 50% of the-

minimum pay in the revised scale of pay, and NPA, being

an integral part of the pay, the amount of pension will

have to be determined by adding together the minimum of

the revised pay scale and the NPA at the revised rate of

25% thereof and d.Jviding the' result by 2. We do not

agree with the applicants in this regard. The true

import of the modifications sought to be made by the

respondents is to be ascertained, in our view, by

reading down the aforesaid OM dated 17.12.1998 instead

of limiting our consideration to the aforesaid opening

paragraph of the aforesaid O.M. Reading down of the

aforesaid O.M. dated 17.12.1998 clearly reveals the

actual intention of the respondents and the same, as
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already brought out in paragraphs 15 and 16 above, is

that in whichever case the amount of pension determined

in accordance with the O.M. dated 27,10.1997 (paragraph

4.1 thereof) is found to be less than 50% of the minimum

of the revised pay scale (in respect of the post held by

the pensioner at the time of his retirement), the same

will be hiked to the level of the aforesaid minimum. At

the same time, in a case in which the pension determined

in accordance with the aforesaid O.M. dated 27.10.1997

is found to be in excess of the minimum of the revised

pay scale, the. higher amount will be allowed to prevail.

This, according to us, is the true import of the

provisions of O.M. dated 27.10.1997 as modified by the

OMs dated 10.2.1998 and 17.12.1998.

21. We will now see whether the respondents

have, by issuing various Office Memorandums/letters

already discussed in the preceding paragraphs,

modified/altered any of the rules and regulations in

force in regard to pension. The term "average

emoluments" defined in Rule 34 and referred to in

paragraphs 12(a) has, we find, been redefined by OM

dated 10.2.1998 by which it has been laid down that the

pay notionally fixed as on 1.1.1986 will constitute

average emoluments. Similarly, by providing in the OM

dated 17.12.199 t-hat the amount of pension worked out in

accordance with the OM dated 27.10.1997 (paragraph 4.1

tfiereof) will be hiked to the minimum of the revised pay

scale, the definition of the term "pension" too has been

modified. To this extent, we are prepared to agree that

the respondents have affected modifications in the

I • •
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relevant rules concerning the definition of Emoluments,

Average Emoluments and Pension. Amendments have also

been made, we find, to the CCS (Pension) Rules, 1972 by

providing that the maximum amount of pension can be more

than Rs.4,500/- and by prescribing Rs.1,275/- per month

as the minimum amount of pension- Barring the aforesaid

changes, no other alterations have been made in the

relevant rules and regulations- The revised formula for

computation of NPA © 25% has been introduced exclusively

in terms of the recommendations of the 5th CPC by

issuing a Government order. No rule has been amended

for the purpose. The aforesaid changes are evidently

intended to benefit the pre-1996 retirees, except that

the post-1996 retirees will also benefit by the upward

revision in the minimum and the maximum amount of

pension- No rule or regulation has been amended, in our

judgement, which would benefit the post-1996 retirees

exclusively. Such retirees (post-1996) will, of course,

benefit from the revised pay scales introduced w.e.f.

1-1.1996 and in the case of medical doctors also from

the revised rate of NPA of 25% introduced from the same

date. To provide for the revised rate of 25% of NPA, no

rule is required to be changed nor has any rule been

changed for the purpose. Respondents' letter dated

7.4.1998, repeatedly referred to by the learned counsel

appearing on behalf of the applicants, deals with only

those who were in service as on 1.1.1996 and have

retired thereafter. The same would apply at the same

time to those also who are in service in the post-1996

period- Thus, those who retire on or after 1.1.1996

will have NPA calculated @ 25% added to their pay for
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calculating the amount of pension due to them. It

cannot be anybody's case that the pre-1996 retirees i.e.

those who' served as medical doctors before 1.1.1996

should also be given the benefit of the revised pay

scale in the same manner in which the revised scales

have been applied to those in service in the post-1996

period- Similarly, since the pre-1996 retirees were not

in service on 1.1.1996, they cannot claim NPA © 25% of

pay which is the rate to be applied, in our judgement,

only to those who were in service in the post-lst

January, 1996 period.

22. In summary, we also find that the liberal

treatment meted out to the pre-1986 retirees is a one

time measure and so is the treatment, again fairly

liberal, given to all the pre-1996 retirees including

the survivors among the pre-1986 retirees. The

connected rules defining Pension, Emoluments and Average

Emoluments will accordingly be deemed to have been

amended not permanently but only in order to provide for

the pre-1986 retirees and separately for all the

pre-1996 retirees. From 1.1.1996 onward, i.e., in

respect of those who retire from the aforesaid date and

in future,the old rules laying down the aforesaid

definitions will apply once again.

23. The learned counsel appearing on behalf of

the applicants also had occasion to advance the plea

that the 5th CPC has made revolutionary changes in the

pattern of grant of pension to the employees. According
to them, the aforesaid revolutionary change implies, as

a.

k"

r--
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already argued by them, that the pension of the pre-lst

January 1996 retirees will have to be fixed by dividing

by two the sum arrived at by adding together the minimum

of the revised pay scale and the revised NPA calculated

@ 25% of the said minimum of the revised pay scale. We

have already seen that such an assessment/determination

is not in agreement with the various provisions made in

the aforesaid OMs and the rules. As against the

aforesaid, argument put-forth by the learned counsel, we

ate inclined to take the view that revolutionary changes

relate to aspects different from the aspect highlighted

by them. The first revolutionary change, according to

relates to the pre-lst January 1986 retirees who

have been brought on par with the post 1st January, 1986

retirees by notional fixation of pay as explained in

paragraph 10(a) above. The second revolutionary change,
in our view, is the one which permits upward revision of

the pension of the pre-1996 retirees to the minimum of
the revised scale of pay for the post held by the
pensioner at the time of his retirement. In numerous
cases, such a hike will , according to us , lead to
considerable gains in pension.

24. For the reasjjns mentioned in the preceding
paragraphs. we find ourselves in agreement with the
order of dismissal of OAs passed by this Tribunal on
5.12.2000 in similar cases of Medical Doctors. We do so
however. for reasons of our own which, as would appear
from the above, are not necessarily the same as those
advanced by this Tribunal in passing the order dated
5.12.2000.^^
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25. We are now left to see as to whether in

terms of the relevant rules is it possible to revise

pension (downward) after the same has been authorised.

The relevant provisions are, we find, available in Rule

70 of the CCS (Pension) Rules, 1972. The aforesaid rule

provides that pension once authorised after final

assessment cannot be revised to the dis-advantage of the

Government servant unless such a revision becomes

necessary subsequently on account of detection of a

clerical error. The aforesaid rule further provides

that once it is decided to rectify a clerical error as

above, the retired Government servant will be served

with a notice by the Head of Office requiring him to

refund the excess payment of pension within a period of

two months. Alternatively it will be open to the Head

of Office to direct that such excess payment shall be

adjusted in instalments by short payments of pension in

future. We find that, by relying on the impugned CM

dated 29.10.1999 placed on record, the respondents have

simply followed the •aforesaid rule and therefore we

cannot find any fault with the same. We also find that

in the peculiar circumstances of this case the mistake

committed at the time of determination of pension

initially was clerical in nature inasmuch as the

intention of the Govt. reflected in the various O.Ms

referred to has remained clear and unambiguous all

along. It is a different matter altogether that despite

sufficient clarity the same needed to be clarified for

the benefit of the various Ministries etc. by DOP&PW's

0„M. dated 29,10.1999, which has been impugned by the

applicants in this case. In the circumstances, we hold

^4,
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and do so categorically that the downward revision of

pension of the applicants wherever orders to that effect,

have been issued has been resorted to on account of a.

clerical mistake and by no means due to lack of clarity

with regard to the intention of the Government in this

respect.

26. Lastly, we have also taken a look at the

law. laid down by the Supreme Court in Union of India &

Vijayapurapu Subbayamma (supra). The

learned counsel for the applicants have vehemently
argued that Clause (c) of the aforesaid judgement

reproduced in paragraph 6 above fully covers the present
case and, therefore, the applicants are entitled to

payment of revised pension at the rate at which such

pension was initially sanctioned in their favour. On

careful consideration, we find that the benefit, if any,
of the ratio laid down in Clause (c) above will accrue
only if an men^etit is made to the relevant rules for

enhancing pension or for confering additional benefits.
Amendments have, no doubt, been made in certain respects
as mentioned in paragraph 21, but these will apply not

to the prospective pensioners but only to those who
retired before 1.1.1996. m respect of the
post-1.1.1996 retirees, revised pay scales have been
introduced on the basis of the recommendations of the
5th CPC, and a revised rate of NPA calculated 0 25% has
also been introduced. Accordingly, such retirees will,.,
no doubt, receive pension in their turn on the basis of
the average emoluments worked out according to Rule 34
of the CCS (Pension) Rules, 1972. This cannot mean,

^owever, that pension has been enhanced or additional
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terms have been used in clause (c) of the Supreme

Court's judgement referred to. This is a case, on the

other hand, in which liberal measures enhancing pension

have, been introduced in respect of past retirees and,,

therefore, the ratio of the aforesaid judgement will not

find application in the present case. For the same

reason- the ratio of the judgement of the Supreme Court

i n V JiastJir LJy^s Jlatia^Lna_Q.LQec to.Lx. QlL

India.^ Bombay and Another decided on 9th October, 1998

and reproduced in (1998) 8 SCC 30 will also not apply,.

The sum and substance of the law laid down by the

Supreme Court in V^_„KastiirLls„case (supra) is that

where the amendment in rules enhance the pension or

provided for a new formula of computation of pension,

the earlier retirees who at the time of retirement were

eligible for pension and survived till the amendment,

would also.be eligible for benefit under such amendment

from the date it came into effect. In the present case,

what has really happened . is that in the post~lst

January, 1996 scenario, in addition to revising the

scales of pay, the respondents have proceeded to lay

down a revised formula for the computation of NPA. This

new formula for the computation of NPA & 25% of the

basic pay cannot be said to imply laying down a new

formula for the computation of pension as such. NF^A has

been taken into account at the rates applicable at the

material time in all cases irrespective of the date of

retirement- In this view of the matter, we reiterate

that there has been no change in the formula of

computation of pension. Furthermore, the formula for

the computation of NPA has been revised in the post-Ist
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January, 1996 scenario not by amending any of the

relevant rules, but by means of a Government decision on

the recommendations of the 5th CPC affecting only those

in service in the post-lst January, 1996 period. Thus,

as stated, the law laid down by the Supreme Court in

V..Kasturi "s case (supra) will also not find application

in the present case-

27. In the back-ground of the above

discussions, the OAs are found to be devoid of merit and

are dismissed. There shall be no order as to costs.

28- A copy each of this order will be kept on

y the files relating to the various OAs dealt with herein.
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