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CKNTRA!. ADMINISTHAT! VK THIBIJNAL: FKINCIFA!. BHNCH

Qriginal Applicatinn No. 1515 of 2(M){)

Mrw Delhi , thif? the of Augoot., 2002

HON'Hl.H MH.KU!.}3!F B! NGH, iiKMBKK( JlJDl.)
HON * H!.H SIR. H. A. T. HI 7.V I , MKMBKR ( A)

Kirao Pal Singh
S/o Shri Harn Ciopal
Aged about. 25 yea.rR,
H/o S-17BA, Ps.ndav .N.a.gar,
OvOlh i-1 10 002.

And employed an

Seour i ty* Aaa i Rt..a,r!t. ((reneral )
PIS NO. 10239B

In the Intel l igence HureaiJ.
Miniatry of Home Aff.a.iro,
Petrol Pump,
■North Block,
New 13e 1 h i .

(By Adv^ooate; Shri B. B. H.ava 1 )

VerauR

AFFI.ICA.NT

\ii

1  . (Jn i on of 1 nd t a
through the Secretary^
M i n i atry of Home Af f a i r a,
Crovernment. of India,
North Block,
New i)e 1 h i - 1 1 0 001.

2. The Director,
Intel 1 igence Bureau,
•Ministry of Home Affs.irK,
North Block,
New Delhi-110 001.

(By Advocate: Shri H.V. Sinha)

Q R D H R

By Ron'hie Mr-Kiildjp S ingh-MeiaberC Jud 1 )

-RKSFONDKNTS

the app 1 i-cant by f i 1 ing thin DA han prayed for

quashing of Anneifure-A whereby his representation for

cancel !a,tion of his transfer order and also his

representation for promotion based on his claim for

counting his past service which he had rendered with DHF.t"

a.s Donst.a.ble.
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2. Ihe present. OA deals with counting of past

service and based on that senioritj' is claimed for

promotion.

3. The facts relevsant to the present OA are that

the appl icant h.ad joined the service of C?HHK as constable

on 2. b. H3 where he ivorlced iipto 31.5. 198f> and from 2.b. 86

he came on deputation with the IB and ultimately he was

absorbed in the IB as Hecurity Assista.nt (Creneral) w.e.f.

2.3. 1993.

4 . ! he f^PP 1 i cant c 1 a i ms that e 1 i g i b i 1 i ty tor

consideration for the next promotion to the post of

Ju.n i or ! nte 1 ! i gence .Of f i cer (rrade— 1 1 (. .1 I O Orade— ! i ) i s 8

years wheres.s he has rendered nearly 17 years of service

yet he has not been considered for prom.otion to the post

of J!0(}-!!. Appl icant has been making representations

for tak i nsr his seniority properly.

5. Appl icant further claims that even on the date

of his a.bsorntion he had a. 1 ready' com.pl eted 1!) years of

total service and was. therefore, el igible to be promoted
"4'

and absorbed w.e.f. 1991 itself. The .appl icant also

claims that on his representation the Deputy Director

(VIP Securitv) had also made an endorsement stating that

his case m.vay be examined on merits and he may be the only

MA in IB with 13 years of service y-et no promotion.

H^^yovor, on his meeting the higher officials over his

promotion, the Ministerial staff got annoyed and instead

of DUttin? his case for promotion had put up his case for

transfer. Thus in nutshel l it is subm.itted that he is

not ent i 1. 1 ed to sen i or i ty by count i ng h i s past servi ce as

(lonstable in the (IHFk.
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b. ! hf? 3.pp! ioant furt.har at.s,t.f?£? that, as par the

the Memo No .'i/Hat/C/? 1 (2 )dated 2(). 1 . iyHh i aaued by Shri

H.H.Saxena. ARoiatant Director. Intel 1 ig'enoe Hure.an the

equivalent post of Seourity Aaaiatant in the Intel l igence

Hureau in ("onatable in C'entral Fol ioe Organ i oat i ons. The

relevant portion of the said Memo which ia at Annexure

A-5.

7. Thun the appl ioR.nt oubmitR that oinoe he had

ad ready rendered aervioe in an equivadent poet so he ir

entitled to reckoned hin neniority by counting hir pant

serv i oe.

K  The app 1 icant a loo re 1 ieo upon a. judgment

reported in (2()()n) 1 SCO b44 entitled as Sub-! napeotor

Hoop lad and Another V.o. l.t. Governor Through Ghief

_  !3e 1 h i a.nd Others wherein it is observed as

foi l own;-

"H. Service J.aw - Hquation of - Fo.Rto -
Oriteria for determ i na.t i on of - i.aw on this point
disouR.sed .a,nd held, question of equivalence could not be
resolved solely on the basin of pay so.ales.

0. Service 1.3.W - Absorption - Fermanent
Absorption - Deptitat i on i at, held in the context, if were
not to be s'iven benefits of service rendered by them on
equivalent "post in their parent department, should have
been informed;of it so that they could decide to seek or
not to seek permanent absorption - Option".

y. Thus the appl ica.nt. submits that rejection of

his representation is total ly arbitrary and mala fide.

He has. therefore, prayed that. the impugned order

P^jecting his representat. i on be set. aside .a.nd the

app 1 i oa.nt. be given seniority in accordance with law a.nd

the judgm.ent cited by him.

1(1. the respondents are contesting the OA. The

fact that. the applicant, had e3,r 1 ier worlced in OHFK .and

then ca.me on deputation to IB and then absorbed is not
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dTRp?]1:ed. Hven the relevant dates are admitted.

11. I'he respondents have taken a plea that

app 1 i cant is el igible to count his .seniority in the rank

of SA(? only form the date of his permanent .absorption,

i .e., 26.3.1993 as per the i n:st ruct! on.s by the DOP&T OM

dated 29.5.86, as s.mended from time to time.

12. It. ?s further stated that no junior to the

applicant in the seniority l ist of S.As has been promoted

to the vrade of .1 10 Orxade-l .

13. As rega.rds the appl icant's promotion is

concerned, the respondents have taken a, plea that the

appl icant was .absorbed in I .H w.e.f. 26.3.93 on his ov/r,

repuest so he is entitled to count his seniority from

27.3.93. Besides that the pay sc.ale attached to the post

of SA{G) wa.s higher than that of the Oonst.able in CRFK,

i .e., his parent department, so his seniority on

deputa.tion is reokonable only from the date of his

absorption and since the appl icant would be completing

the el igibi 1 i ty condition of 8 yea,rs in .March 26, 20(11

only then he would be considered for promotion subject tn

the aval labi 1 ity of vac-ancies a.nd as .such no injustice

has been done to him, and his promotion case would be

considered in its own turn.

14. Thus it is pleaded th.at the request for

counting of seniority .and prom.otion h.a.s been rightly

t^ejeoted and the OA has no merits and the s.am.e should be

d i sm1ssed.

15. We have he.ard the le.arned counsel for the

parties .and gone through the records of the case.

16. At this st.age it wi 1 1 not be out of pi.ace to
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/  mention tha.t thin ease was firnt heard by a Division

Hennh nompristng Hon'b1e H.H. Adige, Vioe-Chairman and

))r. A. Vedaval l i , Member (.!) bnt on the point of the

interpretation of the judgment in the oane of Hoop l.al ,

the Henoh found another Co-ordinate Henoh'o Judgment

earl i er nasRed in the oaee of Sh. Mehar vS i ngh Vs. IJOl ik

Othern wherein whi le determining equivalence of poet it

wan auggeated that if the deputat1 oniata waa informed

before hand that he waa not to be given the benefita of

rendered on a poat in hi a parent department and

he had given hia wi 1 1 ingneaa then notwithatanding ita

'■ enuiva,lenoe with the poat he waa preaently holding in

i  terma of the .above oriteri.a, he oould not o!B. im the

benefit of aervioe rendered by him in the parent

dep.artment. The Henoh d i a.agreed with the a.aid order .and

recorded a aeparate order on 1 b . 1 il. 2001 . The later Bench

w.aa of the view that the judgment of Hoop T.a. 1 'a c.aae .

preaoribe oert.ain teata for determ.ining equivalenne ol

poata .and if thoae teata .are a.atiafied .and the two poata

are declared equivalent, then the deputationiat haa to be

?iven the benefit of aervioe rendered by him in hia

parent department notw i thatand i ng the f.act th.at at. the
time of hia abaorption he w.aa informed and he h.ad given

hia wi ll ingneaa not to claim thoae benefita. Ihe Bench
rel ied on para 13 of the judgment in Hoop j.al 'a oaae
wherein the Hon'ble Supreme Court haa obaerved aa under;-

[ r}h.ai" .anv rule, regul.ation ol ei-iecut i v..
in-truction which "haa the effect of taking away the

r^nd^r^ed bv a deputationiat in an equivalent cadre
In fhe o.arent deoartment whi le counting hia aenionty in
1-hp demited poat would he violative of Art ideaor' the constitution and what b.aa been ^helu
unr-oncit itui- lon.al , doeo not beoome oonat i tu... i on.a or . -s--
o;;;n"if'tbe part ma gave their wi l l ingneaa to the aam.. .
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! hijf; t.hf! ma1".1".f?r namf? ijp in raferanca t-.o thp

Hi3 1 1 Hannh. I ha Hnl ! Hanch a.ft;ftr hanriny bot:h bhe

part, inn, name to the nnno ! i3n i on;-

In onr nonnidered opinion, for the reasons
already g'iven by the Division Henoh in its order dated
1b. 10.2001 in oases where the eqnivalenoe of two posts is
establ ished in terms of the oriteria laid down by the
Hon'ble Supreme Court in SI Hoop l.al 's case (Supra)
deputat i on i St. oannot. be denied the benefits of the
servjoe rendered by him on an equivalent, post. in his
parent, department even if he had been informed at the
time of his permanent absorption that he would not be
granted that, benefit and he aooepted that position. The
reference is .a.nswered accordingly".

So now the only question to be seen _before

this Court is whether the post, of (Constable in (^HHK is

>  equivalent. to the post of SA(G) in IH or not. In this

regard we may mention that the Ful l Bench has also noted,

down that the Hon'ble Supreme (.'ourt in para 17 of the

judgment, in SI Hoop l.al and Others ha.d held as Under:-

I'heir l.ord.ships after noticing several
previous rul ings, had held in para 17 of their judgment
th.at equivalency of two posts was not. to be judged by the
sole tCact of equal pay. Facts to determined equivalency
were;

(i) the natiire and diJties of the post;

(i i) the responsibi l ities and powers exercised
by the officer holding a post, the extent of territorial
or other charge held or responsibi l ities discharged;

(i i i) the minimum qual ifications if any-
prescribed for recruitment to the post : and

(iv) the salary of the post".

iy. In the l ight of these observations of the F~ii 1 1

Bench, we have to consider whether the post of Constable

in CHFK is equivalent, to the post, of SA (G) or not. The

four points criteria, as mentioned in the Ful l Bench

pertaining to the determ-i n.at i on of equivalency is, as

under!-
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(i) the nature and dutien of the pent;

<i i) respons i b i 1 i t. i ea and powers exercised by

the officer holding a post, the extent of territoris. 1 or

other ch.arge held or reapons i b i ! i t i ea diaohs,rged;

(i i il the minimum qua 1 ificationa if any

preacribed for recruitment to the poat ; and

(iv) the aadarv of the poat.

i

2{). Aa regards the nature and duties of the post,

the responaihi 1 itie.s and powers discharged and

qua!ifications are concerned, the counsel for the

a.pp! i cant submitted that there is no dispute with rega.rd

to point Noa. 1 , 2 and 2. "I'he respondents have rejected

the claim of seniority on the ground that the salary of

the aool icant aa a. Clonst3.ble in (IHPK is less than the

salary of S.A(G). That could not have been taken into

consideration when there is no dispute about the f i rat.

three points. Besides that the appl icant has also

referred to a memo dated 2(). 1.Bh issued by the Department

of !B, Ministry of Home Affairs, Governm.ent of India where

it. in stated that equivalent post of SA m the !H
Headquarters is that of Constable. This memo in the last

S3.VS as under:-

{  1 In this regs.rd to deputat i on i st HA.^ ^
Central Ho 1 ice Organisations '

...ary J" yf,, aa,ary in tha
fay'.e treate. a., «ro.:P ' V . -
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^5 - .'he rea.dfng of the entire ?i?emore-.ndum vvou'd s'o

to show t.ha.t the !H reoruits SA on deputation basis but

the fact that equivualent post of SA in the 1 ,B in the

pol ice organ i sat i or. is Constable. Btjt as rega,rdR their

o I a.s R i f i o.at i on whether they belong to Groun 'C' or (iroup

' I)' is concerned, depending upon their aa. ]a.rj" the;/ could

be tre.ated .a,a CTroup ' G ' -or Group ' . Thus it i .a to be

Keen whether they .are Group 'C' or Group '!)' but there is

no deni.al to the f.a.ot that the equiv.alent to the post of

SA in theae organ i a.at. i on ia conat.ab!e. There is no

di.Rpute .about the b.a.ai-c qua 1 i f i o.at i ona for entering into

the service .and .about the the na.ture of duties, and

 re.Rponaibi 1 itiea. So the only qjje.ation ia of a.aKary. 'j"o

th.at e7/tent we ra-ay mention t.h.at. the observations of the

Hon'ble Supreme C^ourt in Hoop I..a I a c.aae ia quite

relevant. In t.h.at. c.aae the petitioner .an employees

w.orkins' with BSF w.a.a .absorbed in the Delhi Pol ice and

wh l ie f i X i ng h i a aen i or i ty in !)e I h t .'-'o I i ce , .servi ce

rendered bv him w.aa not t.aken into cons i der.at i on on the

irround th.at. the p.ay aca.le of S! in Delhi Pol ice was not.

eq'jiv.alent to t.h.at of BSF so he was not entitled to c-ount

hia aeniority. This plea of the department was repel led

.and the view t..aken by the Tribun.al b.ased on the on

respondents plea also did not find f.avour with the

Hon'ble .Suoreme Court and since in this case .also the

dep.artment h.ad t.aken the ple.a th.at. because of the pay

acalea the post of Constable in CRPF is not equivalent to

.SA(G) he ia not entitled to count seniority, which cannot,

be accepted .and Ful l Bench h.ad given .a c I e.ar direction to

the extent th.at if equiv.alence of post is est.abl iahed
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tlien the deputat i on i ets cannot be deprived of the

seniority on equivalent post even at the titrse of his

periT!S.nent absorption.

■; V Khri Sinha appe3.ri ng for the respondents

submitted that since the option of the appl icant was

taken before being a.bsorbed and he wa.s informed that he

would not be given the benefit of past service so he

cannot claim. Hut in our view this contention of the

learned counsel for the respondents has already been

repel led by the Ful l Bench as they had held that if the
equivalence of post is held then a deputationist cannot

be denied the benefit on a equivalent post in his parent,

department if he had been informed at the time of
permanent absorption that he was not e1 igib1e and he
accepted that position. Ho the plea urged by Hhri Hinha
is contrary to the law laid down by the Ful l Bench in
this particular case and as such the same cannot be
susta.i ned.

!n view of the above, we are of the considered

opinion that the appl icant is entitled to count his past
service as per the criteria laid down in Hoop l.al 's case
(Supra). Accordingly, the OA is al lowed and respondents
are directed to refix the seniority of the appl icant and

1  "I'll ^^15^ RfjTliOT'it'.Vconsequently he is also en ,. = 11 e.. ..o g^.T.

.edified and further after modification of the seniority,
be is also entitled to be considered for promotion trom
the date his junior had been promoted to the post oi JIO
a^ade-M in accordance with the rules, instructions and
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iudioia! pronoiJnoeinent.f? on the Rubjeot. This may be done

within a period of 4 months from the date of receipt of

a copy of this order. No costs.

[/'Ui

<S.A.T. HIZV!)
MKMHKR (A)

( KIJI)!)IF SINGH )
MK.MBKR( JUDI.)

Rakesh


