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(By Advocate Shri Mad.hav Panikar)

By„„Hm.LbLe _S.hr LJ3ovLn.dan,_S^

Shri Harihar Pra.sad, applicant Itci.s sought

f o 11 o wi i n g r e 1 i e f s i n t h i s 0 A

'' (A ) a 11 o wi t h i s 0 r i g i n a 1 A p p 1 i c a t i o n o f t It e
applicant wiitiT costs;. ;

(B) issue a p p r op r i a te
d i r e c t i o tt s , o r d e r o r o r d e r s;

direction



r i '•i dec 1 a r i n g t hat s i n ce t lie app i i can t
appt-'-hends that his reports tor the pei lo..,
toQ7:iQ98" 1998-1999; and 1999-2000. even
though do'not contain any adverse remark
ir such, but «ould certaihly^ have been
lukewarm and will not be conducive for hi-,
promotion to the post of bv - "p'
atleast in comparison to otner
1 i ke 1V to he considered a 1 ongw111 1 li it;
applicant as during the said period
a o p 1 i c a n t w a s n o t a 11 o 11 e d rn u c n w o r k.
fimctions. duties and responsibilities aiio wa.t,
not allowed to discharge the duties of l me
post. against which he was ^'Ostec - t'■--
applicant is entitled that the confloeiitiai
reports for the period preceding to ^lone
should be allowed to be considered and if tii«
n-ports for the last preceding three years are
considered and found lesser in grading iim
comparison to earlier reports, then from that
iiioint of view also those reports shoulo not
seien ;

C i i ) f u rt.lier dec 1 aring t,liat the app 1 icant is
entitled to bee given full charge of the post
of DAW (Headquarter). being senior-most DhW
a g a i n s t w h i c h p o s t h e h a s been p o s t e d w.e. Is
14th December. 1998 in the office of D.G.C.A..
Headquarters against one post of DA^
(Headquarters) aind kept idle for last uvwr ui ie
and half years :

(iii) directing the respondents that in the
D P C 1 i k e 1 y t o b e h e 1 d s h o r 11 y for ' m a K i i i g
promotion to the post of Dy. DGCA toconsider
the confidential reports of the applicant tor
't. hi e p e r i o d p r e c e d i n g t o 1998 a 1 o n g a n d i r t n t=:
reports for the last preceding "three ye.fs-s are
considered and found lesser in grading ^ in
rnmparison to earlier years, then trorn that
ooint of view not to consider those reports
and if the applicant found fit for promotion
on that basis. to promote him with a.il
c o n s e q u e n t i a 1 b e n e f i t s .

( ■iv) further directing the respondents to give
full charge of the post of DAW (Headquarter...i .
being senior-most DAW against which he has
been'posted w.e.f. 14th December. 199b in the
office of DGCA. Headquarters against o'ne post
of DAWi (Hea.dquarters) and kept idle lor lasc.
over one and a half years ;

2. Heard Shri G. D.Gupta and Shri hiaclhav

Pan i kar . 1 earned counse 1 f or the app 1 ian t. -vno 111-
r e s p o n d e n t s r e s p e c t i v e 1 y .

"S „ T h e a p p 1 i c a n t w hi o o o i n e d a s h s s i s t a n t

Aircraft Inspector in the office of the Uirectot
General of Civil Aviation (DGCA) in .January 1974 on
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d i r e c t r e c r u i t. t h r o u g h U P 3 C 3. rn e Aircraft 111 c p « c t u t

acid Sr- Aircraft Inspector both by promotion and

through UPSC,. On the re-designation of the post: ., he

became Sr.. Airworthiness Officer in 1984 and in

December 1937, he was made Controller of

A:[ i-lAio r t h i n ess/Depu ty D i i"ecto r of A i r Wo rt In i n ess on

selection by the DPC. He became direct Airworthiness

Officer on regular basis since .January, 1992, on wfiich

p r o rn o t. i o n h e vj a s p o s t e d t o C a 1 c u 11 a r e g i o n .. li t J u 1 11--

199 5,, h e w a s t r a n s f e r r e d a -s D i r e c t o r , A i r W o r t 'r lines s

at De 1 hi Region , w here lie had wor ked in ef f i cien t anci

praisewortity manner. In October 1998, however, he was

transferred as DAW (Training) from the post of DAW,

Del hi i Region. The sarrie order also had posced uiie Snt i

L . A, M a h a 1 i n g a rn w h o c a m e o n p r o m o t i o n f r o m t fi e (:> o s t o f

Deputy Director/Controller of Airworthiness, Murnbai
and was directly posted in the office of DGCA. This

was a bit strange as the post of DAW in the office of

OQCA had through-out normally been made from amongst
Kvenior most Directors of lAii worti iines.^ a-, b/
convention this was considered the senior most post iri

tl'ie cadre and if any one wias to be posLsd,, iu .;.-.nuuld
have been the applicant, as he was the senior most DAW

a f te r 3 fi r i C ha11op3.d hyaya., w ho was s ta l i un eu t
Mumbai, where he wanted to continue. Inspite of the
above convention of posting senior most Director,

A i r wi Ci r t h i n e s s a s D A W i n t n e H e a d g u a r L e t , C G l A , c. „ t
Shri Mahal ingarn, the :iunior most person, fresh on
promotion, which was clearly an act of manipulation
and of nepotism. As the very promotion of ohri
Mahalingam was against the vacant post of DiiecLui ,

(Training), he should naturally have been postedDAW

to tthe vacant post and instead of to the senior most
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and strategic post in theTfeidquarters This has been

done only by the DGCA and Shri NLRarnesh, DDGCA, who

were interested in Shri Mahal ingani. The applicant on

Sl-lO-lSSS„ made a representation among others to the

Ministry of Civil Aviation against the transfer and

posting^ whereafter on 14-12-19985 an order voas passed

partiually modifying the order dated 16-10-1998 posting

t he a.pp 1 i can t also as 0 i recto r of A i r Wo r t h i n ess ̂

Headquarters with directions that he should lookafter

the functions of all Aircraft Maintenance Engineering

Training Inst itut.es . in India_ This modification order

was> rns;an t on 1 y to rno 11 ify ti'le app 1 i can t and o 11 1fc; i'

o f f i ce rs w hio were ag 11a11 ngi aga i n st t he vi o 1 at i oi i of

the precedents and convention of posting the senior

persons in the Headquarters. But he was not permitted

to function in any way effectively as DAW,,

Headquarters5 as no work of any sort was allotted to

him. He had repeatedly represented against tfie ;2.s.me

including to the Chairman of the UPSC^ in this matter

r e q u e s t i n g t h a t 0 G C A rn a y be d i r e c t e d to a p p o i n t h i m a s

DAW5 Headquarters and post -Shri Mahalingam as DAW

(Training). But nothing has happened thereon.

Evidently^ thus the applicant had been meted out

greatest injustice inspite of being senior most

o 'f f i c e r i n t h e grade, based i n Delhi k e g i o n .

Therefore, in October, 1999, he sought a posting to

Bombay, which was denied to him. Thereafter, he

represented that he should be posted as DAW (CEOj

H e a d q u a p t e r s w i t h per rn i s s i o n t o d i s c h a r g e full-f1e d ged

duties, but the same was also not given to him. He

I'las been i gn o red an d den i ed his du t i es an d a 11 n i s

attempts for getting the injustice removed had proved

L! n s u c c e s s f u 1 „ The a p p 1 i c a n t f u r t h e r all e g e s t h a t
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while juniors are being given recognition, he was

being discriminated against. He also says that he

apprehends that his Confidential Reports for the

p e r■ 1 o d o f 19 9 7 - 9 8 ■< 1998-99 a r i d 199 9 2000 , w o u 1 d h a v e
been lukewarm as he has not been permitted to perform

v

what he feels to be his correct duties which he fears

would come in the way of his promotion as Deputy

D :i r e c t o r G e n e r a 1,, C i v i 1 A v i a t i o n - A c c o r d i n g t u him,

the post of Shri Mahal ingam as DAW, Headquarters was

i rnprofoer and i 11 egal and was itieant to nurni 1 i a t^ and

ha rass him. T r i bu n a 1' s i n te rven t i on was called f c;:. r

r e n d e r h i rn j u s t. i c e,, pi e a d s t h e a p p 1 i c ant. 'o ti r i

G D -Gupta, a p e a r i n g f o r t I'l e a p p 1 i c a n t f o r- c e f u 11 y

argued the case and called for immediate redressal of

the applicant's genuine grievance.,

4„ In the counter, filed orr behalf of the

r e s p o n d e n t s , i t i. £'> p o i n t e d o u t that t h e 01 g a n i ■-= a. t i o n

has s.0Ven posts, in the grade of Di i wc toi ot nil

Wiorthiness out of which four are in the Regional

0 f f i c e s a n d t h r e e i n t h e H e a d q u a r t e r s' o f f i c e . A11

the posts are equally important and prestigious and

the administration can post any of the Directors into

any of the said posts, according to their appreciation

of the requirement"of the posts and the suitability of

the individual- The same is also supporteci oy rR 11. ..

The applicant has not quoted any specific order

against wihich he has come in this UA bu t uas mauw

a. 11 e g a t i o n s o f rn a 1 a f i d e s, a r b i t r a r i n e s s and

discrimination wrlthout any basis. The distribution or

the work amongst the officers of the Department is the

prerogative of the Department and the applicant cannot

claim that he should be posted to a specific post. It
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V  is also pointed out that irregularity whatsoever

^  has been committed in the posting of Shri Mahalingam
as he was as good a DAW as the applicant- It is also

evident that all the grievance of the applicant have

been duly examined and replied, as pointed out in

annexures to the counter- Nothing remained to be done

further-

5- Shri G-D.Gupta, learned counsel for the

applicant vehemently stated that the applicant; being

the senior most person at Delhi should have been as

'  per convention considered for being' posted as DmV'),

Headquarters, which was almost 0AW~1 instead of giving

the same to Shri Mahalingam, the junior most DAW

Infact, Shri Mahalingam was promoted against the

vacancy of DAW ■ (Training)- It was only proper that he

was adjusted in that post to be filled by one,

immediately on promotion- Respondents^ action was

totally incorrect and improper.- To a specific query

from the Court as to whether the applicant had any

vested right to the post of DAW in the Headquarters,

the learned counsel replied that it should have gone

to him by convention and precedent and all averment^

made by the respondents to the contrary are incorrect

and have to be, rejected- The respondents have only
attempted the face saving devise by then et u«t dc^tte-J
14-12-1998 permitting the' applicant to share the job

as DAW, Headquarters along with Shri Mahalingam, but
at the same time, virtually prevented him from
performing the duties- Learned counsel specifically
Peferred to the Notification dated 4-10-1994,

detailing the distribution of work among the various

officers in the Headquarter's office, whereunder DAW,
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Hdcirs- is entrusted with very important items of

iw o r k H e h a s b e e n u n ,j u .s 11 y d e n i e d t h e e r i ci in t t o

perforn"! them. Therefore., his performance during that

period amounted to next to nothing and the same would

h a V e r e suit e d i n h i s p e r f o r rn a n c e b e i n g r a ted i n a

lukewiarrn manner in his annual performance appraisal.

As the applicant had been having better reports and

better performance earlier, it should be deemed that

h i s r a t i n g / a s s e s s rn e n t h a d f a lie n a n d k e e p i n g i n v i e w

t.ine. decisions of the Hon "b 1 e Supreme C;curt in U„P.

J a 1 N i g a ms c a s e, s u c h r e p o r t s s h o u 1 d h a v e b e b n

c; o 1 n rn u n i c a t e d t o him, w h i c h h a s n o t b e e n d one. Lea r n e d

counsel apprehends that this might adversely affect

l'i i s futu re prospects.

6  R e. s p o n d e n t s " pleas r e i t e r a t e d b y S h r i

M a d h a v P a n i k ex r , 1 e a r n e d c o u n s e 1 f o r the r e s p o n d e n t s

d u r i n g t li e o r a 1 s u b m i s s i o n s, A c c o r d i n g t o h i rn m e r e

perusal of the claims made by the applicant in the

present OA showed that the same is ba.sned on cer.tain

appreliensions eritertaine;d by the app 1 ican t wi th regard

to entries in his ACRs for the relevant orders from

19 9 7' - 9 8 a n d o n w a r d s He has also prayed that a

direction may be given to tine respondents that he may

be given full charge of thee post of DAW, Headquarter,

b e; i n g t h e s e n i o r m o s t D A W . f hi e s s; a r- e n o t,, a c c o r d i n g

to the learned counsel for the respondents within thie

powerSi of j udicia 1 review , 11 is wi 11 1i1 1 the e:xc 1 usi ve

doma in of t h& Head of t he Depa rtmen t to utilise ciie

iservices of any of the officers in the Organisation as

r e q u i e d b y a d mini s t r a t i v e e x i g e n c i e s T h e s a rn e

cannot be questioned except on grounds of proven

rn a 1 a f i d e o r o n c h a r g e s o f a c t i o n a g a i n s t. a c c e p t e d
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cjuicialiries„ The learned counsel also drew oui

attention to the detailed reply given by ttie

respondents to the various representations submitted

by the applicant on his grievances, which have been

annexed to -the counter affidavit filed by them„ It is

also averred, with instances that there was no

precedent in the Department that only the senior most

Director is always posted as DAW, Headquarters„ This

is only a claim made by the applicant oaswd un nio
seniority and nothing turned on it. Shri Madhav

PaniKar, learned counsel has also relied on tlie

provisions of FR 11 to bolster his assertion that it

is for the Govt. to make use of the services of its

employees in the best manner as found suitable by the

Head of the Organisation- Shri Panikar also relied

upon the decision of the Hon'-ble Supreme Court in the
case of N Jl^...j3ijmh Jvls,„„JJjlLon.„Q:L„Ln.jdla„„a^^^^

(1994 -CSS) ATC 246 SC) to show that the employei
reserved the right for utilisation of the services of

the employees. Further, he mentioned the decision of

the Hon'ble Delhi High Court in Raiender—bumai
. C1999/2001 DLT 170 (DB)3, .tnich

interpreted U case and held that the
^Average^ entry did not require any communication as
it was not considered as an adverse entry under the
guidelines. The applicant, cannot, therefore, have a
case, is what the learned counsel urges.

%

7„ w e have carefully consiered the matter.

The point, for determination in this uA is tn«
appointment of the applicant to the post of Director
of Air Worthiness in the Headquarters office oi t-ne
DGGA to the exclusion of anyone else. Th« applicant
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is seeking that he should be appointed to that post of

DAIai (Headquarters) and the incumbent DAW Shri

Maiha 1 ingarn shouId be post.ed as DAW (Training). The

applicant has apfoarently forgotten that the engagement

of any individual in service against a particular post

is well wiithin the exclusive domain of the Head of the

0rgan i sation „ subj ect to gu ide1ines or ru1es on the

subject and the requirement of the organisation., PR

1.1 directs that "unless in any case it is otherwise

distinctly provided the whole time of a Govt. servant,

i s a t t h e d i s p o s a 1 o f t In e G o v t., w h i c h p a y s in i m „ and h e

'<(3 ficiy be employed in any manner required by the prope;r

au t ho r i ty " T h i s rep resen ts t he co r i"ect. pos i t i on i n 1 aw

and no Govt. Servant has any vested right as to which

post he should be cippointed. In the instant case.;, he

has been assigned a very important job and has als-.o

bsen perrni11ed to work as DAW in the Headquarters -

The applicant obviously is not satisfied with the same

and has thrown allegations all around stating that the

post which should have come to him as of right has

b e e n d e n i e d t o h i m„ The learned cou n se1 for t he

applicant was at considerable pains to point out that

t h e p o s t o f D A W „ H e a d q u a r t e r s w a s h e 1 d o n 1 y b y t h e

senior most DAW., both on convention and by precedent,

while the fact as brought out in the counter are quite

opposite„ The applicant's claim falls on that count

as', we 11 „ Still as he had not been given the s><■.c 1 usi ve

change as DAW (Hdqrs.). he desires his main charge of

DAiWi (TrgO? for supervising all Aircraft Maintenance

Engineering Training Institutes in the country, which

i s a s t r a t e g i c p o s t i n t h e o r g a n i s a t i o n . W e c a n n o t

endorse such a stand- In arriving at this decision.,

w e a r e f o r t i f i e d b y t h e o b s e r v a t i o n s o f the H o r i ' b 1 e
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Supreme Court in the case of hLK-singh isupi a.)

Relevant para of the said decision are as below -

"Transfer of a puoiic servant
■3iqn if icant post can be prea udicia 1 to p Jb 11
interest only if the transfer was avuidablu
and the successor is not suitable; fof
post„ Suitability is a matter for objective
assessment by the hierarchical superior s in
administration- To introduce arid rely on the
element of prejudice to public interest as a
vitiatinq factor of the transfer of a public
servant., it must be first pleaded ano proved
that, the replacement was by a person nou
suitable for the important post and the
transfer was avoidable. Unless this i-^-
pleaded and proved at the threshold, no

\  further inquiry into this aspect is necessary
and its absence is sufficient to
factor from consideration as a vitiating
element in the impugned transfer.

The applicant has not successfully fulfilled this
criterion as laid down by the Apex Court and he has.
t. Ii e r e f o r e, n o c a. £ ,e,

o,. It is also pertinent to point out that

though in.the application a demand originally has been
made for the transfer of Shri Mahal in gam from tii« poot
of DAW, Headquarters with the direction for posting
himself as DAW (Training). However, the concerned
individual has not been made party to the OA. We nave
noted this omission or lacunae.

10. Nothing has been brought on record tc
show that the person appointed as DAW, Headquarters
was in any way inferior in capabilities to the
applicant and,, therefore, the order of the respundcuts
c a n n o t b e a s s a i 1 e d.

11, With regard to the averments made by the
applicant and reiterated by the learned counsel for
the applicant, as to the down grading of the ACRs is
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only cui apprehension and, therefore, it cannot be

sustainecL As pointed out earlier, the learned

counsel for the applicant had strenuously argued that

the file in which the applicants transfer order of

October, 1998 was modified on 14-12-1998 should be

called for examination and that ACRs of the applicant

for the period 1997-98 and 1999-2000 should be also

c a lie d f o r e x a rn i n a t i o n . W e d o n o t f i n d a n y r e a s o n to

grant the request, as it has been made purely based on

apj'p re hens ions and not. on facts and the perusal of the

said records, would not alter the situation in any

manner..

12- In the above view of the matter, we are

convinced that the applicant has not at all made out

any for our in terf erence.. It, therefore, fails

and is ̂ ^ordingly dismissed. No costs.

/vi kas/i

9

G o a n S . Ka rn p i)
fiiber /Ta)

( S m t - La K s h m i S w a rn i n a t in a n )
V ice-Cha. i rman ( J)


