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Mew Delhi, this the/éM%day of February, 2003

Hon’ble Dr. A. vedavalli, Member (1)
Hon'ble rMr. Govindan $. Tampi, Member (&)

Shri G.vivekanand Swamijees
Prasaently posted as AW

Nffice of Chief Enginesr (Hgrs.)
daipur -

- LApplicant
(By advocate: Shri Dalip $ingh)

1. nion of India
through secretary
Govi. of India
Ministry of Railwavs
Railway Board, New Delhi-11l

. The Secretary to the
Govi. of India
Ministry of Urban affairs & Emplovment
New Delhi-11 ‘

4

E. The Direactor General (Works)
CRUD Nirman Bhawan, New Delhi-11

. Razpondants
(By advocates: Shri E.X.Joseph, Senior Advocate with
Shri Rajender Khatter)

Shrl Govindan 8. Tampis

The applicant in this case., is aqgrieved that
following his  success  in the Combined Enginesring
Services Examination, 1995 (CESE 1995%), he has not  besen
allotted  Tto  his parent Department, i.e., CPWD/Central

Engineering Servioe (QFS).

. Meard $/3hri Dalip Singh, learned ocounsel for the

applicant. and E.X.Joseph. learned Senior advocate with

Rajinder Khatter for the respondents.

3. Shri . Vivekanand Swamijiee, the applicant.  Joined

CRPWD as  a  Junior Engineer (JE) on  7.4.1984 and
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promotad as an Assistant Engineer (AE) on 17.9.1993. He
appadaresd  as  a dﬂpartmmntél candidate in  the Central
Frnginearing _Service Examination, 1995, He was granted
age relawxation under Rule % (b} of the Examination Rules,
baeing a departmental candidathe. He had given his
preference  for appointment: in the CES/CPWD. When the
rasults on CESE 1995 were announced, the applicant’s naﬁe
was missing. However, afhter three vears, in March, 1998,
foilmwing a police inquiry on applicant’s antecedents, he
represented to URPSC on 14.8.1998 which was replisd on
7.12.1998 stating that on acoount of the slight amsndmsnt
in ths results of CESE 1995, he has also beesn declared as
amnng those who finally qualified in the sxamination with
his rank at 94. However, on 5;4-199@, he was given offsr
af appointmant. as assistant Supervisor of Works in MES by
Ministry of Defence letter dated 5.4.1999 against the
aspeciftic prefersence made by him for allocation in
CPWD/CES.  He felft that his carser was in jeopardy by not
being given CPRWD, but acoepted an offer and requested for
allocation To  his parent Department. He repgated his
request as he had been working with ths CPWD for 15 WEATS
and had been working as Assistant Engineer (&AE) a post
analogous to  that of AEE of the CES, since Seplember,
1993, Dn 28.6.1999, Ministry of Defsnce comnunicated
hat the allotment of candidates came undsr the purview
of UPSC/Railway Board. aAccordingly., he requested the
Ministry of Defence for sxitension of joining time, which
was  turned down. HMe had to join MES before 4.10.1%999.
doonrding o him, he had appsared as a <departmental
candidate and indicahted his preference for allocation ia

his parent Department. His grisvance could have been
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redressed  only by a]ldcating him there, but the Railway
Authoarity on 15.3.2000 had declined to do so. According
o him, in terms of Rule N.K. {iv) of Rule 2 and Rule 15
of  fthe Ministry of Railwavs, Railway Board Rules. the
applicant, being a departmental candidate, was entitled
to be allocated to his parent Department. In terms of
Rule 15 successTul candidates were to be considerad  for
appointment on  tThe basis of order of merit an i
departmental. candidates oould be Tirst considerad for
appointment, in thgir own department subject +to merit
position and only in the event of non-availability of
vacancies, They were to be considered for other
Departments. As, according to the applicant, he was Tthe
anly  successful departmental candidate that vaar, he was
entitlad as of right to be allocated +o his parent
Departmsant:. His allocation to MES was in violation - of
Rula 15, reprasentations of the applicant have been
rejected 1llegally. The letters issusd by the Railway
Ministry and Defence Ministry were arbitrary and illsgal
and according to him, his case was clearly covered by the
Judgment. of  the Hon’ble Supreme Court in the cases of

Union of India & Ors. ¥s. Parmanand [199% (%) SLR 313

and Rajinder Singh Va. Lniaon of India & Drs.

(0A~-1869,/96) decidéd on 12.5.1997 by the Tribunal. T
view of the above, he states that the Ministry of Defence
letter No. pCX3(3)/94XMES/D(ﬁpptts*) dated 5.4.1999 as
well as letter No. 75628/3057/E18 (Cadre)/ 796/D (aptits)
dated 28.46.1999 and mMinistry of Railway’s letter dated
ALHLFZ.2000 should be guashed and set aside and  he bé

allaocated to CES/CPWD.
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4. In the ocounter reply filed on behalf of the
respondents, 1t is pointed out that applicant’s nams did
not; originally figure 1in the list of recommendes
candidates on the basis of the CESE 1995%. Subssquently,
following the rectification of certain errors, three mors
candidates ware added o the Jlist. including ths
applicant. Whilse the UPSC conducts tthe CESE for filling
snginearing posts in as many as 55 Departments,/Ministries
of Central Govit., tThe work of allocation of all the
aualified candidates on  the basis of the notifisd
criterion which envisages rank, preferences exercised by
tha candidate, madical fitness, etc. was entirustad 1o
Railway Ministry. Selected individuals/candidates” casss
are taken up subject to their medical fitness and their
praefarences and depending on he availability o f
vacancies, sarvices. While considering thae allocation
suoosastul departmental candidatas ara ganaral ly
considared for allocation in their parent department,
depending on their relative merit so that the experience
gained by them is made awvailable ' to the Department
without compromising the merit. The allocation of
departmental candidate was not different from the opesn
market candidate and when the furn of allocation cama, he
was Ffirst considered for his Dapartment. for which he may
or may not have given his first preference. But the same
would depend on his position in the merit list. In the
normal  circumstances, the person is considered for his
cwn Departmant as he had appearad in the axamination with

age relaxation and this was meant as a restricticn rather

than a benefit compromising the marit position 1In The

1
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departmental candidate with age relaxation for the CES

st The applicant, in this case, cams A A
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1995  and obtained 9&th rank in the merit list. He
the last but  third candidate o be included in the
saelachion. His cases was considered for CES wherefrom he
came  but could not be allocated, as he was very much
lowar down in the merit list and the only two vacancies
in the general category - unreserved - WEFE avallable for
Tthe  year 1995 for CPWD/CES, they were fillad by  the
candidates hmiding the 19th and 20th positions by meritf.
Me was, therefore, allocated to HMES for baing posted as
Assistant Surveyor of Works (ASWI.  The applicant in this
case  was seeking allocation to CES which has been deniead
to candidates from 21st to 25th ranks merely bscause he
ariginally held from the said Department. He has  Thus
claiming not only age relaxation but also reservation Foir
post  Tor which was not provided for. The applicant had
claimed that his case was similar te thosse of  Shri
FParmanand and Shri Rajendra Singh candidates of 1989
Examination. In terms of Rule 15 of 198% Rules,

Departmantal candidates are to be first considered for

allotment to their own departmant: without any
restriction, subsequently, Rules of 1990 have provided
that allogation should be  oOn the basis of merifi.

Parmanand  took the examination in 198% though he was
lowar in the merit list and preferred allocation of
Departmant which was denied. On his approaching this
Tribunal in 0OA-15865/1991. his claim was endaorsed by the
Tribunal on plain reading of the rule. Hon'ble Apax
Court uphseld the Tribunal *s arder on the ground that
without the nomenclature “subjecht to merit® in the rule
candidataes enjoyed.ovarriding priority 1In

departmental

the matter of allocation of department in the Enginesring

sarvices Examination 198%. The aspect of merit had nol
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Fformed part of the notified rules for that VISA
concernad.  The case of Rajendra Singh similar. Howsver,
the rule position had undergong a change with the
instructions of CESE 1990 on wards whereby the concepht of
merit was brought in.  That being the case, the applicant
cannot  plead that his case was coverad by the rules and

thatt  he should have been given CPWD/CES, he had asked

for, as he was originally from CPWD.

5. Curing the personal hearing., $hri Dalip Singh,
learned oounssl  for the aoplicant referrsd to Rule 15
ibbid with sp@cific reference to the d@ciﬁionﬁ.in the (3
tiled by the Parmanand, which was should get the benefit
of allocation to CES. according to him, the expression

‘by  merit® brought in the Rules from 1990 ONWArds,

including 1995 Examination, wherein he was a candidate,

did not alter the situation in any way. according  To
him, tThis was only meant fto deal with tie Dbetween fTwo

cdepartmental candidates and not betw=en the departmental
candidates on  the other bhand and the open market
candidates on  the other. Tha concept of distinction
could be only when more than one departmental candidate,
apply for the CES/CPWD any other department to which ne
originally bslongad. Departmeﬁta] candidates right  was
abéolute as far as selection to CES/CPWD was oconcerned.
Reading anvthing further into it to deny the above the
benafit To him would amount to vielation of the orders of
the Hon’ble Supremse Court in the cass of  Barmanan:

{supra) and would rendsr the provisions of Rule 15

redundant . This was impermnissible. Laearnged ocounssal
emphasised that the insertion of the axpression  “bhy

merit® in the Rules of 1990 onwards, including in  Rulss




173}

of 1995, did not alter the basic structure of the sihehe
for providing the benefit of allocation of tha applicant
to  his own Organisation keeping in mind his prefersnocs.
Tn fact only., with the CESE., 2000, the concept of fthe
departmental candidates gaining special ftreatment in
allocation was given up and, therafore, 111 2000, those
like fthe applidﬂnt; should have been given benefif,
pleads 3hri Dalip Singh. According to him, having workad
in  the Department for about 16 years and having gainsu
exparience 1in the field and also having besen employed in
an  equivalent post of AE for nearly 6 vears thers was no
reason why the applicant could not have besen allocated to
CES/CPWD, as ths rules specifically provided for. Denial
af the above was illegal and arbitrary urgss Shri Singh.
& Replving on behalf of the respondasnis, Shiri
©.%.Joseph, learned Senior Advocate stated that thes
scheme of things, relating to the departmental candidates
appaaring for Engineering Service Examination, had
undergone & sea changs over the vears. LWpto 1989, Rulss
peaermi tted the departmaental candidates with age relaxation
to be considered first for tthe vacancies awailable in
thair parent enginessring departmaent irrespective of their
position in The merit list, but after 1990, including
1995, which 1is the relevant year under dispute. Tha
concept of merit had been brought in. With the result
the question of individuals being adjusted in thair own
organisation on the basis of their experience wiithout
reference- to  their performance in the axamination, did
not  arise as the individuals had been given adeguate
compensation by granting them age relaxkation. Tharefors,

+the unconditicnal benefit of alleocation in their own,
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which has been granted to those, like the applicani,
19869, becams a restrichted one woe. T 1990 anc

thereaftear, subject to the relativ

ity

merit of the
candidates. This wconcession was totally abolishad in
2000. The applicant not having secured a deserving high
rank, cannot  as of right, merely because he belongs bt
the CRWD, and be granted allocation in CES/Cn
irrespective of his merit position. Grant of such a

permigsion would be against accepted cannons of law  and

¢
-
i)

st

[

>2, polnts out Shri E.X.Joseph.

7. We have given anxious and deep consideration to  the
points raised by the rival contenders. We have also seen
the papers brought on record.
& The applicant in this case had appeared as a
departmental candidate in ths CESE 1995 with the rels>ed
age conditions and cams to be included in the selesct list
and was placed at 926th rank. HMs had given his preferencs
for CPRHD/CES. wherefrom he originally cams, but as thaere
ware only two vacancies in the CES for the vear, the sams
had gons  to candidates placed at 19th and 20th ranks.
The applicant’s plea 1is that being a psrson  Trom ths
Department. originally, in terms of the Examination Rules,
his case should have been considered for allocation fo
S . He states That as has basn happened in thes CASES of
pParmanand and Rajendra Singh (supra)l, his cass would
merit  inclusion in the CPWD/CES. Howsver, we find that
the relevant rules regarding the examination had
undergone certain changes. In para 15, the Enginsering

Service Examination Rules of 1989 provided as follows:-




Howawar, Para

Ritles 1990 reads as follows:-

Para

Board)

P
{3
e

"15. Subject to

4
]

other provision:
contained in  these rules., successtul
candidates will

by considaerad
appointment on tha basis
mearit

for

of the order of
assigned to them by the Commission

and the preferences expressad by them for

various Service/posts at
their application.

DEPARTHMENTAL CANDIDATES WILL,
FIRST CONSIDERED FOR

SERVICES,/POSTS TN THEIR OWN
AND ONLY TN THE EVENT

OF VaCaNMCTES THERETIN OR MEDTICAL

the ftime of

HOWEVER, BE
APPOTNTMENT Tid

DEPARTMENT
DF NON-AYATLABTLTTY

LINFTTNESS

OF SUCH CANDIDATES FOR THE SERVICES/POSTS

UEDER THETR OWN DERP&SRTMENTS.
BE COMNSTIDERED  FOR
SERVICES/POSTS I

DERPARRTHMENTS
EXPRESSED BY THEM."

OTHER

15 of Engingering Services

"DEPARTMENTAL  CANDIDATES WILL,

BE FIRST CONSIDERED FOR QPPGINTMEN%
SERVICES/POSTS I THETR Ol

SUBJIECT TOQ MERIT BOSTTION
EWENT  OF  NOM-AVATLABILITY
THERETN OR  MEDTCAL  UNFITHMESS OF

CaNDIDATES  FOR THE SERVICES/POSTS

THETR OWN  DERPARTMENTS. THEY
CONSTDERED FOR

SERVIDES/POSTS

ALLOTHMEMT T

THE BASTS

S OF PREFERENCES
EXPRESSED BY THEM."

(emphasis asupplisad)

15 issued by the Ministries of Railway

reads as under:-—

15, Subject To

other provisions
contained in  thess rules, successful
candidates will be

considaered for
aon the basis of the order of
assigned to them by ths Commission
and the preferences sexpresssd by them Tor
various Services/Posts at the
their application.”

appointmnent
meir 11

time of

HOWEYER
T
DERART HMENT
AND ONLY TN THE
OF VACANCIES

SUCGH
LHDER
SHaLL  8F

THE
TH DTHER MINISTRTES/
DEPARTMENTS ON

THEY SHaLL
ALLOTMENT TO  THE

MINISTRIES/
ON THE BA3TS OF PREFEREMCES

Examination,

(Railway
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This would show that therse has been a gradual change

the  part of ths policy makers in  raspect of the
facilities to be extended to daepartmental candidates.
Upto 1989, the departmenial candidates were given The
concession of age relaxation as well as the benefit of
adjustment  in their own Departments, provided they
cleared the examination, irrespective of their Final
ranking. The Administration, having felt that this
concession was  more than what was intendsd, sought: o
restrict  the position for the 1990 Examination, whersein
they  have brought in the concept of merit. This maan
that the departmental candidates would be considered for

adiustment of their own Dapartments, provided the merit

is_not compronised and they have obtained high, rank.

after 2000, that also has been changed.and no distinchion
whatsoever betwsen the departmental and the opan markat
candidates was wmade in  the matter of allocation of
sarvice. Thera 1is nothing improper or incorrect about
the modifiqation of the policy and this policy would have
20 be uphald. The applicant was athemphting to show that
the decision of the Tribunal in the case of Farmanan:
fsupra), which was later upheald by the Hon'ble Supramea
Court™, was permitting him to agitate the case, stating
thatt he also should be considered for the allocation to
CES/CPWD, irrespective of his rank. This, however, is
not. cared.  Thae Tribunal had, while examining the issue,
in  that case clearly referred to the position both with
refaerence to 1989 and 1990, and obssrved as under:-

7. MWe have considered the arguments of ILd
Counsal on both sides and have gone through
the pleadings as well as thse 1989 and 1990
Fles. The 1989 Rules in our viaw wvery
specific in  as much as the departmental



Court

19.8.1995%.
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candidates are clearly made @ligible fto be
Tirst considered for appointment  to
saervices/posts in their own department. We
ao not agres with the arguments advanced by
the Ld Counsel for the Respondent that this
Rule was intendsd to resolve a tie betwean
& departmental ar non-departmantal
candidate in the event of both getting the
same merit position. Ths interpretation of
the Rules has to be done in thair rormal
grammatical sense and in this cass fhe
meaning is  clear when it is said that
"departmental  candidates will howewver be
Tirst considerad for appointmant to
services/pasts  in  their own department.”
there s no mention hare of merit. The
provision in  respect of departmsntal
candidates follows and is in the nature an
exception to the general rule which states
that subject Lo other provisions contained
in these Rules, successful pandidates will
be wconsidered for appointmeant on the basis
of the order of merit. Clearly fhus an
exception has been provided in the case of
the departmental candidates regarding their
allocation to  their own department, the
only bar thereto being the non availabilitw
of a8 vacancy. To suggest as the learnad
counsel for the respondent has done that
availability of vacancies is to be reckonad
after the preferences of all candidates
have besen satisfied, would be to nullify
the specific provision for departmentasl
candidates.

. We are also fortifiszd in our conclusion
by the fact that the respondents themselves
have found 1t necessary to  amend the
relavant provisions In the 1990 Rulss by
intraducing the requirement: of merit
allocation of the departmental candidatss
o their own department:. IFf there was a
naad  Tor removing the ambiguity then 1t is
a claar admission that the rulss which wers
promulgated in 1989 weres upon o &
Adifferent  interpretation  than what thes
raspondants intended.”

whilse disposing of SLP (2) No.18%7256 of 19%6

"Tt is contended for the petitioners that
tha intention of the Government was that
such  of the candidates who have been in
the department but sscured higher ranking
should be adjusted in  the existing
vacancises in ths order of merit. It

The Hon’ble Apex Court had held as below:-

The same has been duly upheld by the Hon'ble Suprems

(algl



candidates do not come up in the merit,
they have to be adjustad in other
departmants. Since the respondent had
securad  295th rank as against nthers who
waere also similarly selected as reserwed
candidates. the respondent cannot gat
adjusted and appninted in CPWD. We Tind
ne_ force in _the contention. Tt is  true
Lhat _as__per list—annexure III his name
was_ . _downgraded as _against obhers  whose
names.__Tound place at 81 .Nos.?59 and
therealtier, But _the reading of the list:
would indicate that the candidate whe
sacuraed higher merit position than the
respondant had been allotted in the ordeir
f . merit to CPWD.  In that behalf. thew
relied upon _the rule as amended in 1990
ang  soudht  to support the goction  taken
Lhereundsar. The Tribunal has rightly
found that as on the date Rule 15 of the
Rilles  was in vogue which envisages that
when ths recruitment comes fto be made and
candidate ig duly selected. he should be
appointed and _adijusted dlso in  the
vacancies existing in _the department, in
which he had woirked. It claarly
indicates that the candidates waorking in

the respective departments are  firsth
required  to be adiusted unlsass thers is

no.__vacancy _existing or thev  are  founc
medically _ unfit  to hold that post. in
t.hat event, +they are required o bes
adjusted in other departmnents. The
subsequent _amsndment does nolb have  anw
effect of taking away his right  to  be
adiusted when the Rule was in voaue. The
Tribunal  was. therefore. right in giving
direction as indicated above."

(emphasis supplied)

10. The reading of the above two judgments would maks it
wary  olear  that on the basis of 1989 Rulaes, ths
departmental candidates, once they cleared examination,
waere  axpacted hto be adjusted in the DeEpartment to  which
thay prefarred, and that subsequent amendmsents 1n fthe
rule did not have retrospective effsct and they could not

he denied the duse. This was the only new which could

have been taken., in the face of the rules as they did

H

axist  at  thse relevant time. By not adbhering to the

rules,  and denying the benefit to Parmanand, saaking

shalter under the 1990 Rules. Respondents had  actks

1.
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incorrectly and hance the decision by the Tribunal and
tha apex Court. However, once the revised rules have
come  Into  being and notified in 1990, they have to be
Followad. The present applicant cannot. expaect the
Tribunal to read into the new rules anv concept which was
not. prasent, merely because 1t suits his case. Laarnad
counseal for the applicant had asssrted that the
introduction of the concept of merit was only to  settle
the tie betwsen the two departmental candidates and not
that betwaen The departmental candidates and the open
market candidates. This has no basis in law, as there is
anly  one merit list and whether a candidate was from the
Departmaent. or otherwise, he was placed in the merit list
e the basis  of  the marks obtained by  him  that the
Tribunal or the Court shall not interpret rules in such &
mannar  as  to make any expression or intent of a Rules
redundant: . This also is not correct. In fact it iz the
applicant who is sesking to do so. The concept of merit
introduced in 1990 Rules on avail, including in Rule
1995,  (under which the applicant took the exam and
cleared) has brought in the concepnt of merit and  the
applicant is, by calling upon tha Tribunal to read into
it the earlier provisions prior to 1990, sesking to make

latest provision superflunus. The same cannot at all be

11, We have also had the benefit of going through the
relevant  Departmental files. We find that the URPSC had,
bw its letter dated 17.4.1997, informed the Ministry of
Railways that sublisct to fthe shifting of thres 0OBC
candidates, who were originally shown égainst general

candidates, fthree more vacancies have arisen In  ths



‘/

v

T14}
results  of the Exam of 1995. 0On account of which fhrase

general candidates, namely, $/Shri G.Vivekanand Swami 1ijiee

(the present applicant), akhilesh Shukla and Mukesh Kumai

have also baen declared as having Clearad 1995
examination. It means, therefore, that the applicant,

along with two others, are among the last of the DErIONs,

who have been declared successful in the CESE of the =aid
WEAT . The results show that the applicant was placed at

rank 96 having obtained 702 marks out of a total of 1200
mnarks . The fwo individuals, who were allotted to the
CPWD/DES  were Priyvanka Mittal at rank No.19 with 751
marks and Manish Kumar at rank 70 with 750 marks. Tt is
also  seen that these individuals had given preferences
for CES/CPWD. The instant applicant had given his first
prefersnce as CES/CPWD. There have been a number of
aiher  candidates, who had also asked for CES/CPWD  ahead
of  him who could not be given the CPWD/CES because of
hair merit position. Tt would not have bean possible
for the allocating authorities to grant the applicant the

sam2 without causing prejudice to the persons with higher

ranks in the examination who had  indicated their
praefarence. We find that the respondents have acted
corractly in  accordance with the Rules in force and in

>

total fairness. There is, thersefora, no reason why  the

sama could be Ffound faulth with.

12, We are, thus both in principle and on  facts,

convincsed thatl Xhe applicant has not at all made any case

terferance. 0A fails and is accordingly:

i

(Dr. A,Vedavalli)
Member (3J)

for Tribunal’s

dismissed.

ov1ndat

nll/



