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APPLICATION UNDER SECTION 19 OF THE TRIBUNAL ACT, 1985

TITLEOF THECASE: &7} | 5 53 }W/D

M Pran Konchady ........ e, Appllcant

Chief Controller of Accounts Ministry of Surface Transport IDA Bulldlng, J am N agar
House, Shahasjahan Road, New Delhi- 110001

Vis.
Union of India & others..................... Respondents

1. The Controller General of Accounts, M/o Finance, D/o Expendlture Lok Nayak
Bhavan, Khan Market, New Delhi - 110 003.

2. The Secretary, Min. of Finance, Deptt. of Expenditure, NORTH Block, New Delhi.

3. - The Secretary, Ministry of Personnel, Public Grievances & Pens1on Deptt. of
T personnel & Training, North Block, New Delhi.

4. The Secretary, Union Public Service Commission, New Delii.
| INDEX
SL. NO. DESCRIPTIONS OF DOCUMENTS _ PAGE NO.
1. Applioation ' 1-13 f
2. ‘Copy-ﬂ of Representation dated 31* January, 2000 Al | "{ )
3. Copy of Impugned Order dated 26" April, 2000 - | a2 X

} | | _ ( M. PRAN KONCHADY ) -
(SIGNATURE OF THE APPLICANT) B
‘ ' For use in Tribunal's Office Jw.,,;{“" R
S e e N
Date of filing or Date of recelpt b M o
. }% a8 g

Registration No.




‘ APPLICATION UNDER SECTION 19 OF CENTRAL ADMINISTRATIVE -
TRIBUNAL ACT 1985 - 7{7;3 -
o GH 1215 |7° |
' DETAILS OF APPLICATION R o .
T N o ,
T . . Particulars of Order against whic-h the application ismade:
This application is directed against :
i. - - The Govt. of India, Min. of Finance, Deptt. of Expénditure, Controller. _
.' General of Accounts’. Order No 3201‘3/3/.98-MF. CGA / Gr.A/SAG/44_3 ) |
13 dated 26.4.2000. .

oL Non-disposal of the represéntation dated 31% Jan., 2000

1 Jurisdiction of the Tribunal :

Th_e"'applicant ‘declé.res that the _subje_ct'ma'ttcr of the order against which the -

N 2

redressal is sought is within the juﬁsdiétion of the Tribunal.

III .- Limitation :

- The applicant further declares that the applic‘atio'n is within the limitation

- prescribed in Section 21 of Administrative Tribunal Act, 1985.

IV FACTS OF THE CASE :

1. . The Indian Civil Accounts Service (Group "A’) Rc_:cfuitment- Rules, 1977 We_re_
notified vide G.S.R. 537 dated 14 April, 1977. These rules were subsequently amended

vide GSR 125 dated 27"January, 1989, GSR 434 (E) dated 24" April, 1992 and GSR

12(E) dated 3" Jan., 2000. . | TN




2. As per sub rule of Rule 3 of the Indian Civil Accounts Service (_Grdup 'A")

Reernitment Rules, 1977 as amended upto date vide G.S.R.12 (E) dated 3™ January 2000

: rhere' shall be the folloWing grades in the service viz. : .

-a. - Junior Time Scale Rs.8000-275-13500
b, Senior Time Scale Rs.10000-325-15200
C. Junior Administrative Grade Rs. 12000-375-1 65 00
| d. . Selection Grade in Junior Administrative Grade Rs.14300-400-18300°
& Senior Administrative Grade Rs,18400-500-22400 o
| f . _: Additional Controller General of Accdunts’ Rs.22400-52'5';24.5 00 |

g. Controller General of Accounts Rs.24050-650-26000

3. As per Clause _20(1)(V) of the Pr_ineip‘étl Recruitment Rules and the amendments -

as notified and reférred to above, “The Appointment to the Senior Administrative Grade

shall be made by selection on merit from amongst officers who have put in 8 years -

-regular service in the Junior Administrative Grade (including service, if any, in the non- =

fl_inctional selection grade of Junior Administrative Grade).

Or

17 Years regular service in Group.'A’ posts of which at least 4 years. reguiar service shall

be in the Junior Administrative (}_rade.”

4. In the absence of any statutory prov1510n in the recruitment rules the crucial date
of eligibility was governed by DOPT gurdelines as. contalned in their OM NO.
2201 1/7/86-Estt.(D) Dated July 19, 1989. As per these guidelines, the crucial date for

* determining the eligibility of officers for prbmotidn was :

1 1* July of the year in cases where ACRs are written calendar year-wise.

ii. - - 1 October of the year where ACRs are written financial year wise.

™=Z .
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5. In .férms of Principal -Recruitment_Rule's‘ (notified by notification No.GSR 537. -
dated 14™ April, 1977). A footnote below-Clause (iii) in sub-rule (1) of Rule 20 was "

inserted by notification no. G.S.R. 125 datéd 27" Jan., 1989 as follows :

“For fthe purpose of clauses (ii) and (ii1) _'a.bove, the length of serVice shall réckon :
from-the 1% of july folidwing’the year of Examination through which the member '

. was recruited.”

 These clauses 20(1)(ii) and 20(1)(ii) deal with appointment and promoﬁon to'the - '

Senior Time Scale and the Junior Administrative Grade respectively.

- 6. ‘ Thé DOPT -guidelines as con_tai'ned'. in.their OM NQ'. 22011/7/86-Estt.(D) dated |
- July 19, 1989'were superseded vide Deptt. of Personnel & Trainir}g"OM-No. 2201 1/§/98¢ '
_-ESTT.(D). dated 8th Se.eptembe.r.19‘98." Now, as per reviéed_guidelines the crucial_'défe |
_ ’foi_‘ determining eligibility of officers :.for prom_oti01:1' in cﬁise of ﬁnaﬁ;ial year-b'ased- | .
vacéuic& year would fall 01i_ J anﬁary 1 immediatély precled.ing suc:h.vzlicall.cy year ,;xnd :
in-the case c.al'endar year-based vacan'cy year, the first day of the vacancy year, i.c.,

January 1% itself would be taken as the crucial date irrespective of whether the ACRS are

written financial year-wise or calendar year-wise.

7. - - These instructions came into force in respect of vacancy year commencing from

January 1/April 1, 1999 and are,"acbordingly, be 'app_licable to all such subsequent

vacancy years. These instructions were also‘applic.able for the transit_oiy vacancy years

commencing from January 1/April 1, 1999. S . Y\F/(/Z-u\n




8. Accordlngly, the footnote below Clause (111) in sub-rule (1) of Rule 20 1nserted by_ '

: _Not1ﬁcat10n no. G S R. 125 dated 27th January 1989 was omltted by the Not1ﬁcat10n

G S.R. 12 (E) dated 3»rd January 2000 and a note after Clause Vin Rule 20 (1) was

1nserted as follows :-

"For the purpose of clauses (ii), (iii), (iv) and (v) the length of service shall
" reckon from the 1% of January following the year of Examination through which )

rhe member was recruited."
The clauses 20(1)(ii), 20(1)(iii) 20(1)(iv) and 2091)(v) deal respectively
“for appointment by prorhOti‘oh'to the Senior Time Scale, Jun_idr Administrative

Grade, Non-functional Selection Grade and the Senior Administrative Grade. -

9. For appointment to the Non-Functional Selection Grade of the Junior

- ,Admihistrative Grade of Indian Civil. Accounts Service the relevant provision'for'

ehgrblhty and the crucial date thereof is contamed in Clause 20(1) (V) itself by which no

member of service shall be e11g1ble for appomtment to the selection grade until he has

]

entered 14 “year of service on the ﬁrst of July of the year calculated from the year -

" ‘l/ following the year of examination on the basis of which the member was recruited.

10. The paragraph 4 of the DOPT’s OM No.19/1/86-PP dated 14th Aug 1987 was

amended vide DOPT’s OM No. 1/11/98- CRD dated 9th Nov., 1998 to provrde unlformlty

for-determining crucial date of ehglblhty for promotlon to a grade/post in terms of DOPT

OM No.2201 1/3/98 Estt (D) dated Sept 17th 1998 ThlS oM prescr1bes the cru01al date

. of e11g1b111ty for the grant of Non—Functlonal Selectxon Grade as 1] anuary 1nstead of 1%

July and this was applicable in respect of the vacancy years commencing lSt_ J anuary/ el

" April, 1999 and also to subsequent vacancy years. m




& o . '6.
11. - The clause -20(1) (iv) ‘was substituted by notifications No.. GSR-12(E) dated

January 3™ 2000 to provide as follows :

.-:Appoidtniévn'_[’ to the non-functional s¢1ecﬁ9n grade of Rs. 14300_—400-18300 .
shall be made by promotion of ofﬁcers Ain the Junidr Admin‘is-trétive-Grade"in

~order of séniority subject td fthe rejection of unfit provided that no .memb_ef of -
service shall bé eligible for abpoi_ritmént to the selection grade ﬁdtil he hds entéred )
1;4““ y.ea‘r of service on the 1_St of Januéry of the year calculated from the'yea_r of B

- examination on the basis of which the member was recruited." =

. L 12. In terms of Principal Recruitrﬁerit Rules df the India Civil Accounts Service

A Groﬁp ‘A" as aménddd,ﬁ I was appointed to ’phe Juniof Adminigtrative Grade df the Séfvi_ce -
_‘ w.ef 31% Jdly, 1991 and to the Non-functional Selection Grade w.e.f. 1St Jdly,v 1995 :
o ACcordingly, I had completed 8 years _régular sg:rvicein fhe_lunior Adrrjinistrative -Gfade ‘
on as -weH‘ as 17 years" service in Group ;A' pbst indluding four years of‘regular service in
the Juni,or Administrative Grade after '-being -appointed 'fo the Indian CiVi-l 'Acbounté :
service oﬁ the basis of Civil ‘Sdrvice .Exam,, 1981. Accordingly, in terms of rule .""2.0(1.)
(v) the applicant was eligible for abpointmént_ to the Senior .adxﬁiﬂ)istrative g‘rAa_devf
S 4'/ weef. 1-1-99 vide ,lDeptt. of P-ersonr_xel, & Train‘ing 0O.M. No. 2201_1_/9/98/2 ESTT.(D)

| dateasfi"September 1998 and O.M. No.‘22011/3/98;Estt.l (D) dated 17" SeI-)te‘rn'b'er--l998 .

and Notification No. GSR-12(E) dated 3" January 2000. 5 |
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13, As per DOPT O.M. No. 22011/1/98/Estt. (D) dated April 20, 1998, -7 vacancies

in the Senior Administrative Grade were available ( for vacémcy' year 1998-99) for filling -
up out of authorised permanent stréngth of 20 posts in the Senior Adfninistr_ative Grade as

per chronological details given below :

Vacancy Date from_w._hieh Va_cant | ____Reasons

I '. Sh M.J.Joseph ' 19.6.98 o | -.OAnDeputation as IF-A'A
W shSAmbi v'1.8-7-98- | | Egpired

M ShHNNayer 7795 o on Depu'tati(t)n_toA.IMF.i
IV ShVRamchandran 7998 On Deputation to I'MF. :"
V. ShTKDas 20.1'1..98 On Deputation as IS&TA
Vi Sh.é.Lalchhuma | -'13.2.99v | ‘: | vOnDeputatio:nto:MizorzlilIh-.

v Sh.S.Jeshi : 17.2.99 o V.On Depu.ta.tion-to‘IMF_ '

14.  In the DPC meeting held in M;trch/April 1999, 3 vacant posts in the Sr.

Admihistrative Grade were carried forward, Out of 6 reported vaczincies, to 'the“f

vacancy year 1999 2000 even though the 1982 Batch Officers. (mcludmg the

apphcant) were ehglble for consxderatlon and promotion agamst these carrled"
forward vacancies with effect frem_ 01-01-1999. This is in gross violation of ‘DPC -
guidelines- as all the -available Vachahei'es Weré ‘riot consideted together as p.eri DbPT_
guldehnes as la1d ‘down in their O.M. no. 22011/5/86 ESTT(D) dated 10-4- 1989 ‘and

clarified vide DOPT O.M. No: 22011/ 1/98 Estt.(D) dt. April 20, 1998 as per which the

vacancies arising in a partlcular vacancy year would be considered.. M




15.  These three carried forward vacant posts in the Senior Administrative Grade in

the M1n1str1es/Departments of Steel & Mmes Central Board of Direct Taxes and

Informat1on & Broadcastmg were ﬁlled up by g1v1ng charge to the three Ofﬁcers of 1982
| Batch 1nclud1ng the petitioner w. e. f. 21% April, 1999 (Sh M Pran Konchady) 28th May,
» 1999 (Sh. U.S. Pant) and 21°% June, 1999 (Sh. S. Bhandari ) respectively. The additiOn‘al :

' charge of 2 available. posts was also given to 2 of the 3 e_ligible '1982 batch ofﬁeers,‘

which they_ continue to hold, even as on date in the CBDT and Ministry of Law, .

respectively.

16.. I was appointed to officiate against the post of Chief Controller of Accouhts |
Central Board of D1rect Taxes vide Mlmstry of F1nance Deptt. of Expend1ture Ofﬁce of
Controller General of Accounts O.M. No ‘A32013/7/96/MF.CGA/* (Adhoc)/Gr AJ452

dated 20t April 1999, where it had been stated that I have been»adjusted against the post;

of Chief Controller of Accounts, Central Board of Direct Taxes. I was not grarrted '--any.,
b,ene‘ﬁt.of i)ay for_holding charge and disclla_rging the duties and responsibilitieS»of ‘ the
lligher post. I continued to - ofﬁciate against the said post till l~rNas trar_lsferredoﬁ
20-10-1999 to ofﬁciate agalnst the post of Chief C,ontroller_ of Accounts, Mlnistry of
Surface Transport, vide Ministry of Finance, Deptt. of Expenditure, Offlce of Controller

General of Accounts, O.M. No. A-22012/1/99/MF.CGA/Gr.A'/948 dated 6" October |

© 1999 without getting any benefit. for holding charge and discharging the duties of the

higher post, although ] was stated to be appointed against a non-existent post of A

Controller of Accounts.  There is 1o post of Controller of Accounts in Ministry of

Surface Transport. 1 continued to ofﬁci‘ate against the post of Chief Controller of

Accounts, Ministry of ‘Surface Transport till 26-4-2000, when regular appointment ‘order

~ was issued. _ o %
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17.  Inthe Dep:artmental Promotion Committee held on 16 Nov., 1999 for prornot_io'n N

to the' Sentor Administrative Grade for the.vacancy' year 1999-2000 the six vacancies out

of the 7 available vacancies were considered -as follows : -

L. Carried Forward Vacancies (of the vacancy 1998-99) . - 3.
1 Newly Created Posts (w.e.f. 01-07-1999) T . 2 |
III  Fresh Vacancy w.e.f. 8.10.99 (Deputation to L.M.F.) - 1

_ v Under reported vacancy of vacancy year 1998-99 (this .
vacancy continues fo 'e>'(ist even after the DPC meeting 1

for .vacancy year 1999-.2000)

18.  Even in the Departmental Promotion COmmittee Meeting held on 16™ Nov. , 1999 ?_' ‘

for promotion to the Senior Administrative Grade for Indian Civil Accounts Service the

Cadre Controlling Authorities failed to bring to the notice of UPSC that the Recruitment -

’ Rules 1ncorporat1ng amendments as recommended by 5" Central Pay Comm1ssmn and

' conveyed by DOPT vide their OM No AB- 14017/2/97 Estt (RR) dt. 25t May, 1998 and '

the cruc1al date of ellglblhty as stated in paragraph 12 and 13 above have been approved

’ by DOPT on 22"d July, 1999 and the UPSC on 13th September 1999, i. e. before the date

N

of DPC. These amendments were notlﬁed vide GSR-12(E) dated 3'? January and','
:pro_vided_interaha the crucial date of eligibi’lity- as 1% Jannary immediately preceding the :' .

vacancy year.

19, The DPC meeting held on 16" November, 1999 recommended Officers of 1982

- Batch including' the applicant‘ for promotion to the Senior Adrninis’trative' Grade, '

. Accordlngly, Government of Indla M/o Finance, Deptt of Expendlture Controller_

., General of Accounts issued Order No. 32013/3/98 MF CGA/Gr A/SAG/443 dated

26-4- 2000 with immediate effect and until further orders appomtmg the applicant to the - '

'Sr Admlmstratlve Grade w.e.f. 26-4-2000 instead of 21% April 1999, the date from

which I am holding charge of the post of Chief Controller of Accounts in the Central

Board of Direct Taxes without considering'my representation dated 31% January 2000

‘requesting promotion w.e.f. 21% April 1999. - e
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20. The applicant had been continuously' ofﬁciating as Chief Controller of Accounts’

| and discharglng full responsibility of the post since 21-4- 1999 There is no change in his

- functions and respon51b111t1es w.e. f 26-4- 2000 as compared with 21-4-1999.

~—

Re

V.  DETAILS OF REMEDIES EXHAUSTED :

"I have availed of all the remedies available to me under the setvice rules, etc by :

making representation on 31% Jan., 2000 but not-disposed off.

VI = MATTER VNOT PREVIOUSLY FILED OR PENDING WITH ANYOTHER

~ COURT :

I further declare that I ha\}e not made any application, writ petitioh or suit

_Wegardingﬁie matter in respect of which this application has been made before any other. .

- authority, court or any other bench of the Tribunal nor ahy such application, writ petition

or suit is pending before any of them.

VIl GROUNDS OF THE CASE :

IV In terms of Principal Recruitment RuleS of the Indian: Civil Acc'oﬁﬁts

Service (Group 'A) as amended I was appomted to the Jumor.

Admlmstratlve Grade of the Serv1ce w.ef 3 17 uly, 1991(and to the Non— .

Functional Sele‘ctlon Grade w.ef 1% July 1995).  Accordingly, I had
completed 4 years regular sei'vice in-the Junior Administrative Gi'ade 3
as well as 17 years of riegular sei'vice in -Group 'A' post after being -
appointed to the India Civil Ac_coimts Service on the _b:asis_of,'Civil

Service Exam., 1981. Accordingiy; in terms of Rule 20(1)(V) I .w'as‘

eligible for appointment to the Senior Administrative Grade t_v.e;f. :

1-1-99. o N
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In the DPC meeting held in March/April 1999, 3 vacant posts inthe
Sr. Administrative Grade were carried forward to the vacancy year :
1999-2600 even vthVOugh- fhé 1982 Batch Officers (inclading_ the’
applicant) wére eligible for- consideration an.d proniotion against fhése ‘
carried forward vacanci'es‘with effect from 01-01-1999. ’fhis isin gfoss -

violation of DPC guidelines as aH _the available vacancies_ W.ere not

" considered together as per DOPT guidelines and no panel'Was' prepar'ed'

accordingly. These posts were filled up w.e.f. 21 April 1999, 28" May,

1999 and 19" July, 1999 by giving charge to the three eligible Ofﬁc_efs of

1982 Batch without sanction of pay of the post of Chief Contrbllér_ of

Accounts while holdihg charge of the post and discharging duties and

responsibilities of the higher post.

1 was _'a'ppointed. to officiate againSt.. the-pbs_t of Chief Controllér of

Accounts, Central Board of Direct Taxes vide Ministry of Finance, Deptt.‘

of 'Expenditure, Office of Controller * General of Accounts O.M. No.

© A32013/7/96/MF.CGA/* (Adhoc)/Gr.A/452' dated 20" ‘April 1999

wherein it had been stated tha'fI have been adjusted againsf the post of -

Chief Controller of Accounts, Central Board of Direct Taxes without

giving any benefit of p'ay for holding charge and _diséharging the dilti‘es SR

and responsibilities of the higher post. ‘T continued to officiate againSt- the

said poé’t when [ was transferred on 20-10-1999 to Ministry of Surface

: Traﬁspdrt, vide 'Ministry of Finance, Deptt. of Expenditure, Office of

" - Controller General ' of Aé‘(::ount's,': : OM - No. ) A-

' _ 22012/1/99/1\/IF.CGA/Gr.'A'-/948 dated 6th. October 1999 without gi\}ing

any benefit for holding full .cha‘rge and discharging duties of the post of o
Chief Controllér of Accounts; although I was stated to be appéinted

against a non-existent post of Controller of Accounts in Ministry of .

Surface Transport. : A =g _




BR

iv.) Government of India, Min. of Finance, Deptt. of Expenditure Controller. )
General of Accounts’ Order No.32013/3/98—MF.CGA/Gr.A/SAG/443
dated 26.4.2000 appointed.rne to ‘r_he-Senior .Administrafive Grade olf the
Indian Clvil Accounts Service w.e.f. 26:4.2000 instead.of21St April 1999, A

 the date from which I am.hold'ing 'ch'arge of the post of Chief Controller of
| Accounts in the Central Board .of Direct. Taxes without consideri'ngimy

representation dated 31 J anuary, 2000leading to gross injustice.

VII RELIEFS SOUGHT :

In view of the facts of the case mentioned above the applicant prays for the

followlng reliefs :

1. Sanction of pay of the post.of Chief Controller of Accounts from the date (21% -
April, 1999. ')I am holding charge of the post of Chief Controller of Accounts and

- discharging duties and responsibilities of the higher post.

-2 Regular appomtment to ‘the Semor Administrative Grade, from the date I am
/ holdrng charge 1% Apnl 1999) of the post of Chief Controller of Accounts

| 1nstead of 26th Aprrl 2000, as represented by me earlier. | |

3. And- pass such further or other Order or Orders and/or D1rect10n or Drrectlons to

thls Hon’ble Trinubal may deem fit and proper.

IX INTERIM QRDER, IF ANY, PRAYED FOR :
 NIL

~X. PARTICULARS OF POSTAL ORDER FILED IN RESPECT OF THE -

APPLICATION FEE.

'Indian Postal Order No, 2G040004 dated 12-7-2000 issued by Shahjahan Road - 'l

Post office for Rs. 50/-. ' o : Mﬁ*
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VERIFICATION

' I, M. Pran__ Konchady, S/o Sh. D. Konphady, presently working as Chiéf :
C(‘)ntrol.ler of Ac_couﬁ_ts, Ministry of SurfaCe: Transport and aléo holding additional charge -
"~ of thé post éf Chief Controller of Accpunt‘s., Ministry of Central Board of Di}réc't."l;axe_s_» '
- do her_eby.verify thét tile contents .of paras 1-20 abové aré true to my pepsona’l know_ledgé '

and that I have not suppressed any material facts.. .

( M. PRAN KONCHADY )
' SIGNATURE-OF-APPLICANT_ -

D+ 1407, 2000

_Plabe :‘- ' New Delhi




_  ANNEXURE'A'1

To

The Controller General of Accounts { (‘
Ministry of Finance. Deptt. of Expenditure,
7" Floor. C-Wing, Lok Nayak Bhawan, New Delhi.

Kind Atti: Shri V.N.Kaila, Jt.Controller General of Accounts.

Subject: Appbintment of ICAS( 1982 - Batch) to the Sr.Admn.Grade in pursuance

of Notification No.GSR 12(E) dated 27" Dec.,1999 published vide the Gazette of
India (Extraordinary) dated January 32000 regarding amendments to the
Principal Rules published vide GSR number 537 dated 14™ April, 1977.

Sir,

I would like to bring the following facts to your kind notice with the
presumption that the approval of the Appointment Committee of the Cabinet is being
obtained for my appointment to the Sr.Admn.Grade from the date, I have been working
against the post of Chief Controller of Accounts. Ihave been working against the post of
Chief Controller of Accounts, Central Board of Direct Taxes w.e.f. 21.4.1999 upto
20.10.1999 and thereafter holding charge of the post of Chief Controller ¢f Accounts,
Ministry of Surface Transport w.e.f. 21.10.99 till date.

1. There was no provision regarding crucial date of eligibility in the Principal Rules
which were published vide Notification No.GSR 537 dated 14 April, 1977 and
subsequently amended vide GSR 125 dated 27" January, 1989 and GGSR 434(E),
dated 24™ April, 1992 so far as Sr.Admn.Grade of the Indian Civil Accounts
Service is concerned. However, the crucial date of eligibility was prescribed for
the appointments to the posts in the Senior Time Scale, Junior Admn.Grade and
non-functional selection grade as of July 1. following the year of Examination
though which the member was recruited to the service.

R

In absence of the crucial date of eligibility, the general guidelines issued by the
DOPT vide their O.M.No0.22011/7/86-Estt(D) dated 19" July, 1989 were
followed, in the absence of any statutory provisions in this regard. These
guidelines were amended by the DOPT vide their O.M. No.22011/3/98-Estt(D)
dated 17" September, 1998 read with DOPT 0.M.No0.22011/1/9/98-Estt(D) dated
8" Sept.,1998 to provide January 1%, 1999 as crucial date for determining
eligibility in relation to transitory vacancy years commencing from
Januaryl/April/1, 1999.

(S

The Indian Civil Accounts Service Group'A' Recruitment Amendment Rules, now
provide 1* of January following the year of E <amination through which the
member of service was recruited as crucial date of eligibility for the Senior
Admn.Grade in addition to the STS, ‘.,I! 5 and’tlie NFSG which'has been given
retrospective effect from 1.1.1996. "This anmiendment makes me eligible for
appointment to the SAG w.e.f. I January. 1999.."

4, "This amendment to the Recruitment Rules has béén made in consultation with the
DOPT, the UPSC and the Ministry of Law and Justice. Although notification has
been issued on 27" Dec., 1999 the amendment now carried out with effect from
1.1.1996 were cleared by the DOPT on 21.7.99 and the UPSC on (13.9.99) i.e.
before holding of the DPC on 16" Nov.,1999. :

In view of the above, I shall be grateful, if the ACC approval is ottained to the
recommendation made by the UPSC w.e.f. 21.4.1999.

Yours faithfully
e A
AN
(ML.PRAN KONCHADY)

Dated : 31% January 2000 MZ"‘/‘




o~ - No.A-BZO13/3/98/MF.CGA/Gr.A{_SAG/ 1)‘-,21/-
GOVERNMENT OF INDIA
MINISTRYOF FINANCE
DEPARTMENT OF EXPENDITURE
CONTROLLER GENERAL OF ACCOUNTS
7 FLOOR, LOK NAYAK BHAWAN, KHAN MARKET
NEW DELHI-110003.

Dated: 26" April, 2000

ORDER

panacueg A A

W

Shri M.Pran Konchady(ICAS-1982) ;ﬁrcsently posted' as Controller of Accounts.

Ministry of Surface Transport, New Delhi has been approved for appointment t0 the:

Senior Administrative Grade in the pay scaie of Rs.18,400-500-22,400. He is
accordingly promoted 1o the Senior Administrative Grade witl inunediate effect and until
further orders. : :

On promotion Shri Konchady is posted as Chicf Controller of Accounts, Ministry
of Surface Transport, New Delhi against the existing vacancy. ‘

, The date of taking over of the charge may be ‘atimated o this office in dae

courifg ‘

g

v
o

(§.K Mathur)

Dy.Controller Guneral of Accownts
Copy to:-

|, PS “to 'CGA/AddLCGA(NCA)/Addl.CGA(S&’\S)/Jl.CGA.(‘\/I\IK)&Dix'(l'l\!GAF)/
Jt.CGA(UKM)/JL.CGA(PPS)./Dy.CGA(AKS)/Dy.CGA(RS)&J\;.Di.r(lNGAF)/
Dy.CGA(SK)/Dy.CGA(SSx)/ACGA(SD)/ACGA(MSG)/ACGA(KBS)/ACGA(SNS)/
 ACGA(RNS). ‘
Pr.CCA, CBDT, New Delhi.
Pr.CCA, CBEC, New Delhi.
. FA, Ministry of Surface Transport, New Delhi.
s Shri AN.Chakravarty, US(SM.1D), Do PT, New Delhi with reference 10 his ctfice
giter No.18/18/99-EO(SM-H) dated 20.04.2000.
6. g}hri 1.S.Palachandran, US(AP.2), UPSC, New Delhi with reference 10 his letter
No.1/15(18)/99-AP.2 dated 16.11.99. '
\’I/Shri M.Pran Konchady, ICAS-1982.
8. Personal file.
.9 Spare copies.

B

(S.K.14athur)
. Dx._Commllcr General of Accounts
iR ot . .
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.A. 1373 of 2000

M. Pran Konchady Applicant
(Applicant-in-Person)

Versus

Union of India and Others Respondents

(Through : Mr P.H. Ramchandnai, Sr Counsel for the Central
Government) ‘

Reply on behalf of Respondents

Most Respectfully Showeth :

Preliminary submissions

The respondents before giving para-wise reply to the
O.A., submit that averments in the O.A. are vague and confusing.
It is difficult to understand on what premise the applicant is
basing his case. All that the respoﬁdents have been able to
understand from the contents of the O.A. is that the applicant
considers that he was eligible for promotion to the Senior
Administrative Grade (S.A.G.) of the Indian Civil Accounts
Service (I.C.A.S.) when the DPC was held in April, 1999
and, thérefore, he should have been considered in this DPC
itself, instead of at the next DPC held in November, 1999.

The applicant’s further contention appears to be that he should




&
?

‘,__"(-—’

have been granted promotion to the S.A.G. retrospectively

from 21-4-1999, when he was posted against the vacancy of

Chief Controller of Accounts in the Central Board of Direct

Taxes.

2. That the eligibility for promotion to the SAG, as laid
down in Rule 20(v) of the Indian ICivil Accounts Service
(Group A) Recruitment Rules, 1977 is, “... 8 years regular
service in the Junior Administrative Grade (including service,
if any, in the non-functional -selection gfade of Junior
Administrative Grade) or 17 years regular service in Group
‘A’ posts of which at _least 4 years regular service shall be in

the Junior Administrative Grade.” The O.A. does not precisely
indicate how the applicants has worked out his eligibility with
reference to Rule 20(v) of the Rules though the applicant has referred

to several notifications and OMs, most of them, on closer

examination, are found to be irrelevant and qubted out of context.:

There is a bald assertion in para IY(12) and then again in para VII(i)
of the O.A. that the apblicant had. completed 17 years of service in
Group ‘A’ as on 1-1-1999 but the date from which this service has
been reckoned i_s not brought out in-these paras or elsewhere in the

O.A. The O.A., therefore, deserves to be dismissed on the ground of

vagueness of pleadings.

3. That the respondents categorically submit that the
applicant did not have the prescribed length of service as on 1-1-1999

and was, therefore, not eligible to be considered for promotion on

this date. His date\of Joining service in the ICAS is 9-5-1983. Simple

©,

"




arithmetic will show that 17 years are not completed as on 1-1-1999.
If applicants’ case is that total length of service is to be counted from
some other date (ahd not from 9-5-1983), there is no clear and
cog;ent avernment to this effect in the O.A. nor is such averment
tenable. The O.A. is, therefore, misconceived and deserves to be

dismissed.

) 4, The applicant’s plea that vacancies were not correctly
reported to the DPC held in April, 1999 is also factually wrong.
Once it is shown tha;: the applicant was not eligible, existence or non-
existence of vacancies against v;’hich the applicant could have been
considered fpr promotion loses relevance. - Moreover, it is an
established law that mere existence of a vacancy does not confer a

right on a candidate to be promoted.

5. Regarding applicant’s claim that he should have been
promoted to the S.A.G. retrospectively from 21-4-1999 instead of
being promoted prospectively from 26-4-2000, it is submitted that

this claim is equally untenable because the applicant was posted to -

the Central Board of Direct Taxes w.e.f. 21-4-1999 as J.A.G. level
officer and not as S.A.G. officer. A copy of the Order dated 20-4-

1999, issued in this regard is annexed herewith as Annexure R-1.

6. Subject to the above submissions, facts relating to
the DPCs held in April, 1999 and November, 1999 mentioned

by the applicant in the O.A. are set out as follows.

7. UPSC held a DPC meeting on 5-4-1999 for the three

vacancies in the S.A.G. reported to it for the year 1998-99.




The crucial date for determining the eligibility was 1-10-1998, \%
in accordance with the Department of Personnel & Training

O.M., dated 19-7-1989 (extracts at Annexure R-2 hereto).

Three officers, namely, Smt Archana Nigam, Shri Chandy
Andrews and Shri A.S. Chaubhan, who are of 1981-batch of
the ICAS, were considered by the DPC. They were promoted
on 25-5-1999. The applicants who are of 1982-batch and are
also junior to the above mentioned officers, were not eligible
and were therefore not considered by the DPC held in April,
1999, nor did the applicant made any grievance about their
Y non-promotion within reasonable period after issue of the

promotion orders dated 25-5-1999.

8. Another DPC was held on 16-11-1999. The
applicant and five other candidates of 1981 batch were
considered by this DPC. The crucial date for determining
eligibility, in accordance with the Department of Personnel &
Training’s, O.M. dated 17-9-1998 (annexed herewith as R-3),
was 1-1-1999. As on this date, the applicant neither had 17

o years of total service in the ICAS nor 8 years service in the -

J.A.G. The applicant’s date of promotion in J.A.G. is 31-7-

1991 and, therefore, there was a shortfall of 7 months (as on
1-1-1999), in 8 years of service in J.A.G.. This deficiency in
service was condoned by the Government and thereafter the

UPSC recommended the épplicant and five other similarly

situated officers for promotion, in the DPC held on 16-11-




1999. After épproval of the competent authority (i.e. the (va/

President), the applicant was promoted to the S.A.G.

prospectively vide order dated 26-4-2000. A copy of the
promotion order dated 26-4-2000 is annexed herewith as

Annexure R-4.

9. It would thus be seen that the'applicant was neither

eligible for being considered for promotion in the DPC held in

April, 1999 nor in November, 1999. The November, 1999

DPC cbI}sidered him when shortfall in the prescribed length of

-y ~ service ilad been condoned by the Government. In view of
these facts, the applicant has no enforceable right to be

promoted retrospectively from 19-7-1999. This has been

made abundantly clear to him in the reply dated 19-7-2000 to

his representation dated 31-1-2000. A copy of the reply dated

19-7-2000 is annexed herewith as Annexure R-5.

10. That as noted above, it is not at alll clear from the

contents of the O.A. the date from which the applicant is

e reckoning his length of service. It, however, appears that the
applicant is probably trying to make out a case that length of

service should be counted from 1% January following the year

of Examination (i.e. Civil Services Examination, 1981)

through which the applicant was appointed to the ICAS and,

therefore, his length of service should be counted from 1-1-

1982 even though he actually joined service on 9-5-1983. It




further appears that the applicant is referring to the notification
dated 27-12-1999 to support this point. This is a misconceived
plea. It is true that notification dated 27-12-1999 permits
reckoning of service “from the 1% of January following the
year of Examination™ but this notification was not in existence
when the DPCs were held in Apfil, 1999 and November,
1999. The notification is of prospective application. This is
clear from Rule 1(2) of this notification itself which says that
amendments made through this notification “shall come into
force on the date of their publication in the Official Gazette.”
The notification was published in the Gazette of India, dated 3-
1-2000 and, therefore, it cannot be applied to the cases which
were considered by the DPCs held in April, 1999 and
November, 1999. Moreover, the corrigenda dated 3-5-2000 to
the’ notification dated 27-12-1999 makes it abundantly clear

that only revised pay scales mentioned in the notification dated

27-12-1999 are applicable retrospectively w.e.f. 1-1-1996 and
not the other provisions like reckoning of length of service
from 1% January of the year following the year of the
Examination. Copies of the notification dated 27-12-1999 and
the corrigenda dated 3-5-2000 are annexed herewith as

Annexures R-6 and R-7 respectively.

11. That in view of the position explained in the
preceding para, the notification dated 27-12-1999 is of no

assistance to the applicant because it came into force after the
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The applicant’s case is to be considered in accordance with

Rule 20(V) as it stood in April, 1999 and November, 1999.

According to plain and natural meaning of this Rule, total service of

17 years has to. be reckoned from the date the applicant actually

joined the Service. The fiction introduced subsequently by the

notification dated 27-12-1999 of counting service “from the 1%
of ‘January foiloWing the year of Examination’, is not
applicable to the applicant. The applicant joined ICAS on 9-5-
1983 and was promoted to the Junior Administrative Grade as
on 31-7-1991.  Reckoned from these dates, he neither
completed 8 years of service in the J.A.G. nor total service of
17 years in Group ‘A’ posfs as on 1-1-1999. He was therefore
ne‘ither eligible in November, 1999 nor in April, 1999. As

- submitted above, he was considered by- “the _UPSC in

November, 1999 after the Government relaxed the shortfall of

prescribed length of service.

12. That in view of the above submissions, the O.A. is
misconceived and devoid of any merit besides being vague,
and therefore it deserves to be dismissed.

13. That all facts and averments in the O.A. are hereby

denied save as those which are specifically admitted herein

below.

- DPC had already been held in November, 1999 (16-11-1999). OJ\/

7
7/




14. That the para-wise reply to the O.A. is as under.

Para-wise reply

15. That para I of the O.A. being formal, does not

require any comments. It may however be submitted that
reply to the applicant’s representation dated 31-1-2000 has
since been given vide letter dated 19-7-2000. A copy of the

reply is annexed herewith as Annexure R-5.

16. That the jurisdiction of the Hon’ble Tribunal over

the subject matter, as averred in para I of the Q.A. is not

denied.

17. That the O.A. is barred by limitation, delay, laches
acquiescence and therefore the respondents deny contents of

Para IIT of the O.A. The applicant’s grievance is that he should

have been considered for promotion in the DPC held in April,
1999. As noted above, three officers were promoted on the
basis of this DPC, vide orders issued on 25-5-1999. The
applicant was not amongst these officer. The applicant made
no grievance within reasonable time after issue of the Orders
dated 25-5-1999. He submitted a representation dated 31-1-
A 2000 when UPSC had already cleéred his name in DPC of
November, 1999. This representation was an after-thought
and a belated exercise. If at all the applicant felt that he
should have been considered in April, 1999 DPC itself, he

.
9




should have submitted a representation within a reasonable

period after issue of the Orders dated 25-5-1999.  The

applicant’s own conduct therefore shows that he acquiesced in the
Orders dated 25-5-1999. He is estopped from raising a grievance at a

later stage that he should havglbeen considered by the DPC held in
April, 1999. |

18. That contents of paras IV(1) and IV(2) of the O.A. do

not require any comments.
19. That subject to rules relating to eligibility, as
explained in paras 2, 3 and 10 above, contents of para IV(3)

are denied.

20. That the facts and averments in paras IV(4) and IV(5)

arehighly confusing and irrelevant in so far as applicant’s
eligibility for the DPCs held in 1999 are concerned. Contents
of these paras are therefore denied for want of clarity and

relevance.

21. That with reference to paras IV(6) and IV(7) of the

"0.A., the fespondents submit that the applicant’s eligibility in
- respect of April, 1999 DPC was to be determined as on 1-10-
- 1998 and in respect of November, 1999 DPC was to be

determined as on 1-1-1999. Subject to this, the averments
made in paras IV(6) and IV(7) of the O.A. are denied and

those in paras 7 and 8 above are reiterated.




22. That with reference to para IV(8) of the O.A., it is

stated that the notification dated 27-12-1999 is of prospective

application. It was issued after the applicant had already been
considered by the DPC held in November, 1999 by condoning
the shortfall in his service. The applicant cannot derive any
advantage out of this notification. This point has already
explained amply in para 10 above and therefore needs no
further explanation. Subject to this, contents of para IV(8) are

denied.

23. That with reference to paras IV(9) to IV(11) it is

submitted that the facts and averments therein are highly
confusing and irrelevant. They do not in any way advance
applicant’s case. The contents of these para are denied. It is
however submitted that the applicant’s eligibility for the DPC
held in November,. 999 for promotion to S.A.G. was to be
determined as on 1-1-1999, and he was not eligible on this

date, either according to his total length of service (17 years)

- or according to length of service in the Junior Administrative

Grade (8 years).

24. That with reference to para IV(12) of the O.A., it is
denied that the applicant was eligible as on 1-1-1999 for being
appointed to the S.A.G. He was considered in November,

1999 DPC by condoning shortfall in the prescribed length of




service. Other contents of the O.A. are also denied as false

and baseless.

‘25. That with reference to para IV(13) of the O.A. it is

submitted that once. it shown that the applicant was not eligible
as on 1-1-1999, the existence or non-existence of vacancies
loses relevance. Even otherwise also, according to well-
settled law, existence of vacancy does not confer a right on the
applicant to be promoted retrospectively. The averments made

in this para are denied.

26. That the contents of para IV(14) are denied as false
and baseless. It is categorically denied that there was under-
reporting of vacancies to the UPSC for holding DPC meeting
in April, 1999. In this connection, attention is invited to the
instructions issued by Department of Personnel & Training
vide its O.M. dated 10-4-1989 stiﬁulating that regular
appointments can be made against vacancies exceeding one
year. The number of officers expected to be repatriated from
deputation has also to be taken into consideration for
determining clear vacancies in excess of one year. These
aspects were duly examined by respondents before holding
April, 1999 DPC. The applicant was not eligible for
promotion when two DPCs were held in 1999. He was
considered in November, 1999 DPC by condoning shortfall in

the prescribed length of service.




27. That with reference to para IV(15) of the O.A. it is
submitted that the applicant was posted to C.B.D.T. as Junior
Administrative Grade officer and not as a Senior

Administrative Grade Officer. His posting as Junior

Administrative Grade does not confer on him right to be

promoted as  Senior  Administrative Grade officer

retrospectively from the date of his posting.

28. That with reference to para IV(16) of the O.A., it is

submitted that when the Order dated 20-4-1999 (Annexure R-1)

was issued, the applicant was already working as J.A.G.

officer in the Central Board of Direct Taxes. The Order dated

20-4-1999 only clarified that the applicant was to be adjusted
as a J.A.G. officer against the vacant post of the Chief

Controller of Accounts, Central Board of Direct Taxes. Thus

even after the issue of the Order dated 20-4-1999, the .

applicant continued working as J.A.G. officer in the Central
Board of Direct Taxes. There is nothing in this order to
indicate that he was asked to officiate as the Chief Controller

of Accounts. The dual charge held by in Ministry of Surface

Transport was also as a J.A.G. officer and not as a S.A.G.

officer. The averments made in this para therefore do not in

any way advance the applicant’s case and are hereby denied.
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29. That the contents of para IV(17) are also denied as
factually baseless and irrelevant. The respondents do not

admit the position stated therein.

30. That the facts and averments in para IV(18) of the
O.A. are also denied as baseless and factually incorrect. All
the respondents were well aware of the rules position. The
applicant was not eligible for promotion in normal course. He
was considered in November, 1999 by condoning shortfall in

prescribed length of service.

31. That with reference to para IV(19) of the O.A. it is
submitted that promotion in normal course has to be
prospective. The applicant was promoted on 26-4-2000 after

the approval of the competent authority. There is absolutely

no valid basis for him to assert that he should have been-

promoted retrospectively from 19-7-1999. Contents of this

para are therefore denied.

32. That the contents of para V of the O.A. are not

denied.

33. That the contents of para VI of the O.A. are denied

for want of knowledge.
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34. That in view of the submissions made herein above, Qg\
none of the grounds taken in para VII of the O.A. survive and
they are hereby denied. It is reiterated that the applicant was
not eligible for promotion to S.A.G. as on 1-1-1999. He was
considered for promotion in November, 1999 by condoning
shortfall in prescribed length of service. He has also no right

to claim promotion retrospectively from the date he was posted

as Junior Administrative Grade officer in Ministry of 1&B.

35. That the applicant is not entitled to any of the reliefs
Y prayed for by him, in para VIII of the O.A.

| | 36. That para IX does not require any comments as the

applicant has not prayed for any interim relief.

37. That rest of the paras in the O.A. being formal, do

not require any comments.

Prayer

38. In view of the submissions made hereinabo

respectfully prayed the O.A. may be dismissed.

Assistant Controller General of\Accounts
Ministry of Finance

Department of Expenditure

Controller General of Accounts

Lok Nayak Bhawan, Khan Market

New Delhi




Verification

Verified at New Delhi, this the;fo_ day of November,
2000 by S.N. Sahi, working as Assistant Controller General of-
Accounts in Government of India, Ministry of Finance,
Department of Expenditure, Controller General of Accounts

that the contents of the above reply are true to the best of his

- knowledge and belief, as derived from official fecords.

Nothing material has been concealed.

Cndue

(5.N. Sahi)




Hnayecos, 1]

No.A.22012(1)/97/MF.CGA/Gr.A/JAG/456
Government of India
Ministry of Finance
Department of Expenditure
Controller General of Accounts
7" Floor, Lok Nayak Bhavan
Khan Market
. New Delhi,

< | - Dated : 20™ April,1999
OFFICE ORDER

, The followmg postmgs and transfers of JAG level ofﬁcers are ordered with
1mmed1ate effcct

3 S.No Nameofﬂleoﬁ'icer ' ent posting "~ Proposed posting

;CBDT:" CA, CBDT, against. the
. ' vacant post of CCA,CBDT
2. ShUSPant  FC, Mo Civil CA, M/o Steel & Mines,
' (ICAS-1982) " Aviation & Tourism against the vacant post of
: CCA
3. ShJP.S.Chawla CA, M/o Agriculture ~ FC, M/o Civil Aviation &
: ,(ICAS-.1985) o o Tourism
4.  ShSSSagar . CA,CPAO CA, M/o Finance
» (ICAS-1988) .
-The . d.m, of handmgltalcmg over charge may be intimated to this office in due
course. ’ :
L
W
(SKMATHUR)

Dy.Controller General of Accounts

Copy to _
1. CGA/Addl CGA/It CGA(HPR)/Jt CGA(VN)&Dlr(IN GAF)/Jt.CGA(PPS)/Dy.CGA

(AN)&Jt.Dir.(INGAF)/Dy.CGA(AKS)/Dy.CGA(SSYACGA(SSX)/ACGA(VCYACGA
(KBS)/ACGA(MSG)[ACG.A‘ CGA(SD).
: Stéel' & Mines E.New Delhi.

'4 FA M/o C1vnl-Av1at10n & Tounsm, New Delhl
5. FA M/o Ao: iculture,- New Delhl :

@
9




.
™

80 SWAMY’S—SENIORITY AND PROMOTION

*Crucial date for determining eligibility

The eligibility dates for determining the eligibility of officers for pro-
| motion would be prescribed as under—-

(?) 1st July of the year in cases where ACRSs are written calendar
yearwise; and :

(i) 1st October of the year where ACRs are written financial
yearwise,

The crucial dates indicated a

services and posts for which stat
crucial date.

[ *G.1., Dept. of Per. & Trg., O.M. No. 22011/7/86-

bove would be applicable' to only such
utory Service Rules do not prescribe a

Est. (D), dated the 19th July, 1989. ]
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"select pinels as per the aforesaid prescribed time-frame may be

achieved. -
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G.L, Dépt. of Per. & Trg., O.M. No. 22011/3/98-Estt. (D),
dated 17-9-1998

1st January shall be the crucial date of for determining eligibility
of officers for promotion, irrespective of whether ACRs are
written Financial year-wise or Calendar year-wise

The undersigned is directed to say that where the Recruit-
ment/Service Rules lay down promotion as one of the methods of re-
cruitment, some period of service in the feeder grade is generally
prescribed as one of the conditions of eligibility for the purpose of
promotion. Vide the Department of Personnel and Training, Office
Memorandum No. 22011/7/86-Estt. (D), dated July 19, 1989, the cru-
cial date for determining the eligibility of officers for promotion has
been prescribed as under:—

(0 1st July of the year in cases where ACRs are written calendar
year-wise. :

(ii) 1st October of the year where ACRs are written financial
year-wise.

2. The matter has been reconsidered by the Government and in
supersession of the existing instructions it has now been decided that
the crucial date for determining eligibility of officers for promotion in
case of financial year-based vacancy year would fall on January 1 im-
mediately preceding such vacancy year and in the case of calendar
year-based vacancy year, the first day of the vacancy year, i.e.,
January 1 itself would be taken as the crucial date irrespective of
whether the ACRs are written financial year-wise or calendar year-
wise. For the sake of illustration, for the panel year 2000-2001 (finan-
cial year), which covers the period from April 1, 2000 to March 31,
2001, and the panel year 2000 (calendar year), which covers the
period from January 1, 2000 to December 31, 2000, the crucial date
for the purpose of eligibility of the officer would be January 1, 2000
irrespective of whether ACRs are written financial year-wise or calen-
dar year-wise."

3. The crucial date indicated above is in keeping with Para. 9 of
the Department of Personnel and Training, Office Memorandum No.
22011/9/98-Estt. (D), dated September 8, 1998 (vide SI. No. 273 of
this issue) which prescribes a Model Calendar for DPCs. In accord-
ance with Paragraphs 10 and 11 of the said Office Memorandum,
these instructions will come into force in respect of vacancy years
commencing from January 1/April 1, 1999 and will, accordingly, be
applicable to all such subsequent vacancy years.
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4. These instructions shall be applicable to all services/posts. Th
Recruitment/Service Rules may, therefore, be amended accordingl
All Ministries/Departments are requested to bring these instruction
to the notice of all concerned, including Attached/Subordinate Offices

for guidance and compliance.
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No.A-32013/3/98/MF.COA/Gr.A/SAG! Y4/ | Gg/
GOVERNMENT OF INDIA '

MINISTRYOF FINANCE
DEPARTMENT OF EXPENDITURE
CONTROLLER GENERAL OF ACCOUNTS
7" FLOOR, LOK NAYAK BHAWAN, KHAN MARKET

NEW DELHI-110003, .

Dated: 26™ April, 2000
. ORDER
Shri M.Pran Konchady(ICAS-l982) presently posted as Controller of Accounts,

Ministry of Surface Transport, New Delhi has been approved for appointment to the
Senior Administrative Grade in the pay scale of Rs.18,400-500-22,400. - He is

~ accordingly promoted to the Senior Administrative Grade with immediate effect and until

er orders.

On promotion Shri Konchady is posted as Chief Controller of Accounts, Mlmstry
of Surface Transport, New Delhi against the existing vacancy. '

“'The date of taking over of the -cha'rge may be intimated to this office in due
course. -

’

Dy.Controller General of Accounts
Copy to:-

. PS +to CGA/Addl.CGA(NCA)/Addl.QGA(SRS)/Jt.CGA(VNK)&Dir(H\IGAF)/
Jt. CGA(UKM)/Jt.CGA(PPS) .CGA(AKS)/Dy.CGA(RS)&Jt.Dir(lNGAF)/
Dy.CGA(SK)/Dy.CGA(SSx)/ACGA(SD)/ACGA(MSG)/ACGA(KBS)/ACGA(SNS)/
ACGA(RNS).
Pr.CCA, CBDT, New Delhi.
Pr.CCA, CBEC, New Delhi.

‘FA, Ministry of Surface Transport, New Delhi. . ‘
Shri A.N.Chakravarty, US(SM.II), DOPT, New Delhi ‘with reference to his office
letter No.18/1 8/99-EO(SM-II) dated 20.04.2000.

Shri K.S.Palachandran, US(AP.2), UPSC, New Delhi with reference to his letter

No.1/15(18)/99-AP.2 dated 16.11.99.

nbhwe

(=)

7. Shri M.Pran Konchady, ICAS-1982.

8. Personal file.

9. Spare copies. p
Dy.Controller General of Accounts




. No. A.32013/3/99/MF-CGA/Gr A/ [ 1) '
Government of India q
| : ' Ministry of Finance
A Department of Expenditure

Controller General of Accounts
Lok Nayak Bhawan (7" Floor)
Khan Market

New Delhi — 110003 | | |
Dated / ? 7. 201’0

To

Mr M. Pran Konchady
Chief Controller of Accounts
Ministry of Surface Transport
New Delhi
Subject : Appointment to the Senior Administrative Grade of the
ICAS - 1982 Batch :
Sir
N Please refer to your representation dated 31-1-2000 on the above
N -« subject. The representation has been carefully examined but was found to

be devoid of any merits, due to the following reasons :

(a) In order to become eligible for promotion to the S.A.G,,
recruitment rules for ICAS prescribe 8 years of service in J.A.G. or
17 years service in Group ‘A’ of which at least 4 years should be in
J.A.G. Instructions contained in Department of Personnel & .
Training’s, O.M. No. 22011/3/98-Estt(D), dated 17-9-1998 further
provide that crucial date for determining eligibility for holding a
DPC would be 1* January. As you joined ICAS on 9-5-1983 and
were promoted to J.A.G. w.e.f. 31-7-1991, you had neither
completed qualifying service of 17 years in Group ‘A’ nor 8 years
of service in J.A.G as on 1-1-1999. Hence you could not have been
considered for promotion to S.A.G. without relaxation of the
recruitment rules.

Furthermore, it may be pointed out that your reference to Gazette
notification no. GSR 12(E), dated 27-12-1999 is misconceived, as
it has to be read with subsequent corrigenda issued vide GSR
401(E), dated 3-5-2000. It would be seen therefrom that
retrospective effect of the Gazette notification relates to revised
pay scale only.

—— - (0

2. In view of above, it is regretted that your request for
promotion to the S.A.G. from an earlier date cannot be acceded to.

Yours faithfu/lly

Rt
(S.K. Mathur)

y Controllér General of Accounts




N ﬁlx\\/\o_)( N K”é

[ =g 3(3)] L W TSI : ST 3

WETRNE JTOT

ﬁamﬁmwﬁﬁﬁqéﬁwmﬁﬁﬁéﬁmmﬁﬁ%qﬁmwﬁtﬁaﬁﬁaw(gﬂﬁfam
o) T, 1997 3 @ fir oM & R e e ¥ w2 @ et v Q1 S, 1996 & WuTelt Prar w1 w@1 ¥ 1 9%
ot v fefar s @ 6 59 S i qmeelt v 33 @ fredt off s W whirge e T w2

U : — e e, stfrgem . . . . 537, Td@ 14 ani, 1977 mwﬁm'mm 2 &R TerTq Frefafes g
ST HRhe fRg e — '
(i) = =1 . 125, ari@ 27 m'qﬁ 1989 ;
(ii) w1 4. 434( 1), A0 24 o1, 1992.
: ) MINISTRY OF FINANCE
(Department of Expenditure)
CONTROLLER GENERAL QF ACCOUNTS
NOTIFICATION
New Delhi, the 27th December, 1999

S G. S. R. 12(E).—In exercise of the powers conferred by the proviso to article 309 of the Constitution, the
Prasident hereby mg'es the following rules further to amend the Indian Civil Accounts Service (Group ‘A’) Recruitment
Rules, 1977, namely :— '

1. (1) These rules may be called the Indian Civil Accounts Service (Group ‘A’) Recruitment (Amendment)
Rules, 1999,

(2) They shall come into force on the date of their publication in the Official Gazette.
2. Inthe Indian Civil Accounts Service (Group ‘A’) Recruitment Rules, 1977 :—
(@) in rule 3, for sub-rule (3), the following sub-rule shall be substituted, namely :—
“(3) Therc shall be the following grades in the service, viz. .—
(1) Junior Time Scale—Rs. 8000-275-13500;
(ii) Senior Time Scale—Rs. 10000-325-15200;
(iii) Junior Administrative Grade—Rs. 12000-375-16500;
(iv) Selection Grade in Junior Administrative Grade—Rs. 14300-400-18300;
(v) Senior Administrative Grade—Rs. 18400-500-22400;

(vi) Additional Controller General of Accounts/Principal Chief Controller of Accounts—Rs. 22400-
- -«  525-24500;

(vii) Controller General of Accounts—Rs. 24050-650-26000.”;
() inrule 6, for sub-rule (2), the following sub-rule shall be substituted, namely :—
“(2) All recruitment to the Service by Examination shall be made to the grade of Rs. 8000-275-13500";
(c) in rule 20, in sub-rule (1)
(i) in clause (ii), the provisos shall be omitted,;
(ii) Note below clause (iii) shall be omitted;
(iii) for clause (iv), the following clause shall be substituted, namely :—

“Appointment to the non-functional selection grade of Rs. 14300-400-18300 shall be made by
promotion of officers in the Junior Administrative Grade in order of seniority subject to the rejec-
tion of the unfit provided that no member of service shall be eligible for appointment to the selec-
tion grade until he has entered 14th year of service on the 1st of January of the year calculated from
the year following the year of examination on the basis of which the member was recruited.”
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(iv) after clause (v), the following Note shall be added, namely :—

“Note :—For the purposes of clauses (ii), (iii), (iv) and (v) the length of service shall reckon from
the 1st of January following the year of Examination through which the member was recruited.”

(v) for clause (vii), the following clause shall be substituted, namely :—

“Appointment to the grade of Controller General of Accounts shall be made by selection on merit
from amongst regularly appointed officers in the grade of Rs. 22400-525-24500 failing which
from officers in the grade of Rs. 18400-500-22400 having atleast three years regular service in this

grade.”
(d) for the SCHEDULE, the following SCHEDULE shall be substituted, namely :— ‘
“SCHEDULE !
[See rule 4(1)]
Authorised strength of the various grades in the service :
Serial ‘ : GRADE | STRENGTH
Number '
L. Controller General of Accounts—Rs. 24050-650-26000 1
\.2‘// - Adfi_itional Controller Gereral of Acgﬁounts/Principal ” 4
Chief Controller of Accounts
) 3. Senior Administrative Grade—Rs. 18400-500-22400 20
4, Junior Administrative Grade—Rs. 12000-375-16500 - 37
and Selection Grade—Rs. 14300-400-18300
5. Senior Time Scale—Rs. 10000-325-15200 ' 1
6. Junior Time Scale—Rs. 8000-275-13500 ’ 15
7. Deputation Reserve ’ | ' 30
8. Leave Reserve o i 10
9. Training Reserve . 6
10. - Probationary Reserve | 10
TOTAL 208"
[No. A. 12018/2/96/MF-CGA/Gr. ‘A’]
o - V. N. KAILA, Jt. Controller General of Accounts”
EXPLANATORY MEMORANDUM
Consequent upon the acceptance of the Report of the Fifth Central Pay Commission by the Central Government and also
in view of the application of the Central Civil Services (Revised Pay) Rules, 1997, para 2 of the present amendment is
being given retrospective effect from 1-1-96. It is further, certified that no one is prejudicially affected by this amendment

giving retrospective effect.
Footnote :—The principal Rules were published vide Notification number GSR 537; dated 14th April, 1977 and subse-
quently amended vide :—
(i) GSR 125, dated 27th January, 1989,

(ii) GSR 434(E), dated 24th April, 1992.

Printed by the Manager, Govt. of India Press, Ring Road, Mayapuri, New Delhi-110064
and Published by the Controller of Publications, Dejfi-110054.
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CORRIGENDA
New Delhi, the 3rd May, 2000

G.S.R. 401 (E).—In the notification of the
Government of India in the Ministry of Finance
(Department of Expenditure), Controller General of
Accounts Neo. G.S.R. 12 (E), dated the 27th December,
1999, published in the Gazette of India, Extraordinary,
Part I1, Section 3, Sub-section (i), dated the 3rd January,
2000, at page 4,—

(i) in line 2, for “and (V) the length of service”,
read “and (V), the length of service”;

(i) in the Schedule, against serial number 2, in
column 2, for “Additional Controller General of
Accounts/Principal Chief Controller of
Accounts”, read “Additional Controtler General
of Accounts/Principal Chief Controller of
Accounts—Rs. 22400-525-24500";

(iii) in the Explanatory Memoranduin, in line 2, for
“para 2”, read “para 2 (a)".

[No. A. 12018/2/96/MF-CGA/Gr. A]
V. N. KAILA, Jt. Controller General of Accounts

Printed by the Manager. Govt. of India Press, Ring Road, Mayapuri, New Delhi-116064
and Published by the Controller of Publications. Delhi-110054.
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IN THE CENTRAL ADMINSTRATIVE TRIBUNAL
: PRINCIPAL BENCH
’ NEW DELHI

0.A.No.: 1373 0£2000
M.A.No.: 2836 of 2000
M.PRAN KONCHADY: APPLICANT

(Applicant in person)
Vis

UNION OF INDIA & OTHERS: RESPONDENTS
(Through : Mr. P.H.Ramchandani, { through C.G.A.}

Sr.Counsel for the Central Government) : |

Rejoinder of the Applicant

Most Respectfully Showeth: |
Preliminary Submissions

The Respondents before giving parawise reply to the O.A. have submitted

that a\}erments in the O.A. are vague and confusing. Despite the unreasonably
long time taken; the Reply, I beg to submit, has not been prepared with adequate
care, that it deserved. Some of the facts and grounds mentioned in my application

~ have been wrongly contested and distorted to confuse the real issues; and material
facts have been concealed. The contention of the Respondents that notifications
and O.M.’s referred to in support of the pleadings are irrelevant, and out of

context; is distorted, misconceived and deserves to be rejected. Nevertheless, I

humbly submit the following facts to make the contents of the O.A more precise

and cogent, before giving the parawise rejoinder. %
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1. The DOPT instructions in O.M. No.22011/5/86-Estt(D) dated 10™ April 1989,
as amended by O.M.No. 22011/5/91-Estt(D) dated 27" March1997; provide that
DPC’s should be convened at regular annual intervals to draw panels which could be
utilized to make promotions against vacancies occurring in during(the course of a
year. For this purpose,it is essential for the concerned appointing authorities to initiate
action to fill up existing as well as anticipated vacancies well in advance of the
previous panel by collecting relevant documents like CR’s, Integrity certificates,
Seniority list,etc for placing before the DPC. DPC’s should be convened évery year if |
necessary on a fixed date, e.g. 1 April or May. The vacancies shall be filled in
accordance with the Recruitment Rules in force on the date of vacancy, unless

rules made subsequently have been expressly given retrospective effect.

(Annexure A-1).

2. That the DOPT instruction’s crucial date for determining eligibility for
promotion, prescribed vide O.M.No0.22011/7/86-EST(D) dated 19" July 1989 was Ist
October , since the confidential reports are written financial year-wise (Annexure A-
2) . These instructions were revised and superseded by DOPT vide
O.M.No0.22011/8/98-Estt-D dated 17"September 1998 to prescribe Ist January as
crucial date for determining eligibility uniformly’ irrespective of whether confidential
reports are written financial yearwise or calendar yearwise. These instructions came
into force in respect of Vacahcy years commencing from Ist January /Ist April 1999

and were accordingly, applicable to all such subsequent vacancy years. (paragraph

3) (Annexure A-3). (\/WZ

W\
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3. That accordingly, the 3 carried forward vacancies of the vacancy year 1998-
1999 were required to be filled up as per Recruitment Rules applicable to vacancies
of the vacancy year 1998-1999. The contention of the Respondents in para 4 of their

Reply that reporting of vacancies was not relevant as the applicant was not eligible for

- promotion to SAG is also baseless and not acceptable as vacancies are to be filled up,

by corisidering all the eligible candidates as per recruitment rules read with
administrative guidelines. The contention of respondents, in para-4 of their reply, tﬁat
reporting of vacancies was not relevant as the applicant was not eligible for promotion
to SAG is also baseless, incorrect and distortion of vital facts of the O.A. and not
acceptable as vacancies are to be filled up by considering all the eligible candidates
together, as per recruitment rules and administrative guidelines applicable as on date

of occurrence of vacancies.

4.  That the G.S.R. no. 401(E) datéd 8th May 2000, amending the notification dated
3™ January 2000 was subsequent to the date of issue of regular promotion to SAG
order dated 26™ April 2000. Copy of the notification dated 8™ May 2000 is annexed
at A-4. The said notification cannot be applied to regular promotions effected prior to
it’s issue. It is well estabiished that entitlement for promotion is on the basis of the
rules in force. The said notification amounted to amendment to the recruitment rules,
as it changes the service conditions adversely; it could only be applied to promotions
effected on or after 8™ May 2000. Promotions are governed by Recruitment Rules in
force and not by future amendments to the said Rules. The respondents are not
precluded from amending the Recruitment Rules but not in the way, it was done in
this case. It is well established that rules as to promotion are not to be given adverse

effect, so as to govern promotions made before the rules came into force.
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5. That the respondents had requested the DOPT to condone the so called short
fall of 7 months service (1-1-1999 — 30-7-1999) in respect of six officers of 1982
batch for promotion to the Senior Administrative Grade as these officers had actually
completed 8 years regular service in the Junior Administrative Grade on 3™ July
1999 as prescribed under clause 20(1)(V) of the Recruitment Rules. This request was
said to be made, to make officers of 1982 batch eligible for promotion on crucial date
of eligibility (1-1-1999) as per DOPT instructions dated 17-9-1998, for the vacancy
year commencing from January 1% /April 1% 1999, as shortfall in service was only
notional and covered under rule 31 of the ICAS (Group ‘A’) Recruitment Rules 1977.
This relaxation was not required as DOPT instructions dated 17-9-1998,
prescribing the crucial date for determining eligibility, were not applicable to the
3 carried forward vacancies pertaining to the vacancy year 1998-1999,
irrespective of the date of convening the DPC. Moreover the applicant and other
officers of 1982 batch of ICAS completed 8 years of actual service in JAG (which is
the requirement for promotion to the SAG) in the month of July 1999 itself.
Accordingly, in terms of clause 20(1) (V) of the recruitment rules as applicable to the
vacancy year 1998-1999, the applicant was eligible ‘for consideration and
promotion to the Senior Administrative Grade in the DPC meeting held on 5t
April 1999. It was not required on the part of respondents to seek relaxation to
make the applicant eligible for promotion to the SAG, before the DPC meeting

held on 5™ April 1999.

6. That the relaxation to the proposal as stated above was accorded by the DOPT
and thereafter the DPC meeting was held on 16™ November, 1999 for consideration of

1982 batch officers for promotion to SAG against 6 reported vacancies including 3

N7
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carried forward vacancies of the vacancy year 1998-99. The 3 carried forward
vacancies of the vacancy yeai' 1998-99 were required to be considered by the
DPC meeting held on 5™ April 1999 itself as 1982 batch officers were eligible for
promotion as per the extent recruitment rules even without giving retrospective

effect to the Notification dated 3™ January 2000.

7. That no relaxation/reference to DOPT was required to consider 1982 batch
officers for promotion to SAG with effect from 1-1-1999 for the vacancies pertaining
to the vacancy year 1998-99 in terms of Notification No. GSR 12 (E) dated 3"
January 2000 effective from 1-1-1996.  As per recruitment rule and the DOPT
guidelines issued vide O.M. No. 22011/7/86-Estt. (D) dated 19™ July 1989
applicable to the vacancy year 1998-1999, the crucial date of eligibility for
promotion was 1* October of the relevant year since confidential reports are
written financial year wise. It is also well established that Government cannot
amend or supersede statutory rules by administrative instructions, but if rules are
silent on any particular point Government can fill gaps and supplement the rules and
issue instructions 'riot inconsistent with the rules already framed. ( Sant Ram Sharma

Vs. State of Rajasthan and others AIR 1967 SC 1910).

8. There were 7 regular vacancies in the SAG by 17-2-99, for the vacancy year

1998-99 as per details given in Para 13 of the original application, (which the

respondents have not contested ); still Department preferred to hold separate’

DPC in violation of guidelines issued by the DOPT (vide OM No. 22011/5/86-Estt.

(D) dated 10-4-1989 (Annexure -A-5) and clarified vide OM No. 22011/1/98-Estt.

(D) dated 20-4-1998) to hold DPC and consider all the available vacancies in a

=2




vacancy year, together. The respondent for reasons best known to them, carried
forward 3 vacancies and held separate DPC for 1982 batch, despite the fact that

eligible officers were to be given charge of the SAG level posts in April, June and

July 1999, respectively and vacancies were also available instead of holding DPC for
all the available vacancies together, in violation of DOPT guidelines in this regard
dated 10-4-1989 and 20-4-1998, referred to above. All the eligible officers on the
crucial date of eligibility, irrespective of their batch, were entitled to be considered for
promotion to SAG and relaxation of service, even on notional basis, was not required
as the DOPT dated 17" September 1998 was not applicable to the vacancies
o pertaining to the vacancy year 1998-99. The relaxation sought by the cadre to
consider 1982 batch officers against the vacancies pertaining to the vacancy year
1998-99 was to delay to promotion of applicant by wrong application of the rules
by introducing fiction of plain and simple arithmetic in calculation of qualifying

service, without having followed the same arithmetic in other cases. The

respondents ignoring the rule position have termed the applicant’s plea as
misconceived whereas the actual position is that the applicant’s plea is fully

4 supported by relevant recruitment rules, and relevant instructions.

9. That it is also reliably learnt that in the DPC meeting held on 16™ November,
1999, the DPC considered confidential reports of the ofﬁcérs for 8 years upto and
including the year 1998-99, although for the vacancies pertaining to the vacancy year
1998-99 the confidential reports for and upto 1997-98 were required to be considered
as per DOPT instructions contained in O.M. No. 22011/9/98-Estt.-D dated 8™
September 1998 and further clarified vide OM No. 22011/9/98-Estt (D) dated 16"

June 2000, which prescribe consideration of only such confidential reports which

N




become available during the year immediately preceding the vacancy year even if

DPC is convened later than the prescribed. DPC meeting held in April 1999 was also
required to prepare panel for the existing as well as anticipated vacancies including
the vacancies for the vacancy year 1999-2000 without waiting for the ACR for the
year 1998-99. For the vacancy year 1999-2000, the crucial date of eligibility being 1-
1-1999, the confidential reports for and upto 1997-98 were required to be considered
as was the case in respect of confidential reports for the vacancy year 1998-99.
Accordingly, in respect of vacancies pertaining to both the vacancy years (1998-99
and 1999-2000) the confidential reports for and upto 1997-98 were required to be
considered. The Act of the respondents to consider Confidential Report for the year
1998-99 in violation of DOPT guidelines further proves intention of the respondents
to delay the promotion of the applicant first be seeking relaxation of rules/instructions
and then to wait for Confidential Reports for the year 1998-99, which were not

required to be considered by the DPC, as per guidelines.

10. That the GSR No. 12(E) dated 31 January 2000, giving effect to the
recommendations of the 5™ CPC including crucial date for determining eligibility
(Paragraph 2) was made applicable with retrospective effect (1-1-1996) as per
explanatory memorandum to the notification and accordingly 1982 batch officers
were also eligible for consideration and promqtion by the DPC meeting held on 5™
April 1999. The GSR No. 401 (E) dated 8™ May 2000 subsequently amended the
Notification No. GSR 12 (E) dated 3™ January 2000 on being represented by the
applicant in January 2000. The notification dated 8™ May 2000 was issued

subsequent to the date of DPC (16-11-99) as well as regular promotion of 1982

batch, with the approval of the ACC, (26-4-2000) and therefore, the notification

e




dated 8™ May 2000 is not applicable to the promotions already made on the
recommendation of the UPSC and with the approval of the ACC. As previously
stated, rules as to promotion are not to be given adverse effect so as to govern

promotions made before the rules came into force.

11.  That the DOPT OM No. 22011/3/98-Estt. (D) dated 17" September 1998 is
relevant only for the crucial date for determining eligibility and as such have no effect
on the date from which pay scales are to be allowed on promotion. It is further laid
down in B.K. Bhalla Vs. State of Punjab, (1983) 1 SLR 636, 643 to 646 paragraphs
13-18 (P&H) that Government can make promotions with retrospective effect
unless the rules expressly prohibit it. The crucial date of eligibility as prescribed is
applicable to all services and posts. DOPT (respondent no. 3) itself being a cadre
controlling authority, while amending Rule 6A of the IAS (Recruitment) Rules on the
basis of corresponding DOPT order no. 11030/15/97-AIS (II) dated 15" October 1997
regarding manner of computation of eligibility, have clarified that “subject to
availability of posts, the scales (funcfional) can be allowed from or after 1% January of
the relevant year except in the cases where disciplinary/criminal proceedings are
pending against the officer. For appointment to the SAG (super time scale ) the
DOPT have prescribed that, “the scale can be allowed any time during the year of
eligibility, subject to availability of vacancies in this graae”. Accordingly, 1982
batch officers, recruited on the basis of Civil Services Exémination 1981, were
eligible for promotion to the Sr. Administrative Grade w.e.f. 1-1-1999 as per
recruitment rules in force. Therefore, non-consideration of eligible officers in the
DPC meeting held in April 1999 and carrying forward of 3 vacancies of the vacancy

year 1998-99 to the vacancy year 1999-2000 was in violation of instructions in this
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regard.(The Respondents have deliberately violated the guidelines/instructions and are
now trying to plead vagueness of pleadings.) The DOPT had directed Cadre
Controlling Authorities to amend the Recruitment Rules so as to advance
promotions from July to January of the 17" year of Service following the year
of examination based on which the officer was recruited; whereas the
Respondénts sought to do the opposite; by delaying processing of my
promotion case and also delaying amendment of the Recruitment Rules. Had the
Recruitment Rules been amended expeditiously by November 1998, I should

have been promoted to SAG on 1-1-1999, itself.

12.  That the reply of the respondents stating that “in order to become eligible for
promotion to the S.A.G, rule20 (1)(V) [and not rule 20(V) as contended by
respondents] of the ICAS recruitment rules prescribe 8 years of service in JAG
(including service, if any, in the non-functional selection grade of JAG or 17 years
service in Group ’A’ of which at least 4 years should /be in JAG Further, DOPT
instructions contained in their O.M. No: 22011/3/98/ Estt (D) dated17th,
September.1998 provide that crucial date for determining eligibility for holding a
DPC as 1*.Jan and since, I, joined service on 9-5-1983 and was promoted to Junior
Administrative Grade on 31.7.1991, I, had not completed qualifying service of 17
years in Group ‘A’ nor 8 years of service in J.A.G. as on 1.1.1999,Accordingly, I
could not be considered for promotion to S.A.G. without relaxation of the recruitment
rules”, is also not correct as D.O.P.T. O.M. No: 22011/3/98/-Estt (D) dated
17th.September 1998 were applicable only from the vacancy years commencing from
1%.April.1999 and not to the vacancies peﬁaining to the vacancy year '1998-1999.In

any case the relaxation of recruitment rules, though not required, was obtained by
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respondents from DOPT, to make 1982 batch officers eligible for promotion to SAG
w.e.f. 1.1.1999 .If the applicant was not considered eligible, without relaxation of
recruitment rules as per total length of service counted from the date of joining
service [9-5-1983] as contended by the respondents by attributing plain and
natural meaning to rules regarding counting of total service of 17 years service,
which is nothing but a distortion of facts, it is not clear from the contentions
made by respondents, how Sh.P.Sudhir Kumar (1980- Batch) and Sh. A.S.
Chauhan (1981- Batch), who joined on 28.02.1983 and 07 .06.1983 respectively
were promoted to SAG on 1-%—87‘.&1!;;? and 25.05.1999. This clearly establishes
that for determining, eligibility for promotion to various grades of service, the
length of service is required to be reckoned from the 1%.July/1** January
following the year of examination through which the member was recruited as
prescribed in recruitment rules [Note below sub rule (1) of Rule20]. According to
DOPT instruction,. Seniority in a particular cadre does not entitle a public servant to
be promoted unless he fulfils the conditions for eligibility prescribed by relevant
rules. Seniority alone is no criteria for promotion to the next grade. It is also well
settled that eligibility is the first and foremost consideration for promotion. If the
contention and submission made by respondents for counting of service were

accepted and applied for promotions of 1982 batch, then the promotions of

officers belonging to 1980 and 1981 batch would also be inconsistent with rules

and irregular. %




13.  Itis erroneous to say that I was posted as JAG level officer and not SAG Level
officer w.e.f. 21%* April 1999. In terms of the respondents order dated 21 April 1999.
(copy annexed at A-6), I was stated to be adjusted against the post of Chief
Controller of Accounts, Central Board of DirectTaxes.(C.B.D.T). My predecessor
who functioned as Chief Controller of Accounts in C.B.D.T. from 7™ June 1995 to
11" January 1998 exercised powers of Head of Dept. of the Accounting organisation
in C.B.D.T., apart from directly assisting the Principal Chief Controller of Accounts
in Accounting matters and in conducting Monitoring Committee Meetings. During
the period from 21* April 1999 to 20" October 1999, I performed the same duties and
responsibilities as my predecessor had performed; hence it is not correct to say that I
did not perform the duties and responsibilities of Chief Controller of Accounts.
Incidentally, I may add that éhief Controller of Accounts, C.B.D.T. figures in the list
of Head of Departments, in the Delegation of Financial Powers Rules . Thereafter,
from 21% October 1999 to 25" April 2000, I had worked as Chief Controller of
Accounts in the Ministry of Surface Transport, where I had performed the duties
and responsibilities of Chief Controller ~ of Accounts  including powers of the
Head of Department of the Accounting Organisation. Notwithstanding the posting
order which stated that I was posted as Controller of Accounts; no such post exists
in the Ministry of Surface Transport. Official communications from the
Respondent’s office during this period were addressed to me in my capacity as Chief
Controller of Accounts, thereby acknowledging the fact that I was functioning as
Chief Controller of Accounts. Copies of 3 such letters received from senior officers

viz. Additional Controller General of Accounts, and Joint Controllers General of

Accounts are annexed at A-7,A-8and A-9, respectively. M




That the above submissions of the applicant to the preliminary submissions made by
respondents make abundantly clear that the averments in the OA are very clear,
precise and cogent which are éupported by relevant notifications and OM’s in support
of the pleadings made by the applicant. The submissions made by respondents in
this regard in their reply as contained in paragraph 1 to Paragraph 6 are denied
and require modifications to the extent, submissions made by applicant

hereinabove.

14.  That subject to the above submissions, facts relating to the DPC held in
April 1999 and November 99 are denied as factually not correct and are required

to be modified to the extent replied and submitted by applicant.

15. That the submissions made in paragraph 7 by respondents are not factually
correct and require further comments. The respondents had not reported the correct
vacancy position to the UPSC for the DPC meeting held on 5™ April 1999, for
promotion to the S.A.G, for the vacancy year 1998-99. There is no doubt that the
applicant who belongs to 1982 batch were junior to the officers of 1981 batch but was
eligible in terms of recruitment rules applicable in view of completion of 8 years of
service in the junior Administrative Grade on 30"July, 1999, as per clause 20 (I)(V)
of the recruitment rules. Shri A.S.Chauhan, an officer of 1981 batch of the ICAS,
who joined service, on 7.6.1983, was also promoted to the Senior Administrative
Grade on 25™ May 1999,before the applicant in the DPC meeting held on 5™ April,
1999.1t is well settled that seniority in a particular cadre does not entitle a
Government. Servant to be promoted unless he fulfils its condition for eligibility

prescribed by recruitment rules. Seniority alone is no criteria for promotion to the next
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gréde If the contention of the applicant to reckon service of 17 years from the date of
applicant actually joined the service is accepted, then the promotion of junior most
officer of 1981 batch [Sh.A.S.Chauhan] and junior most officer of the 1980 batch
[Sh.P.Sudhir.Kumar]was also irregular as they had also not completed 17 years of
regular service and were promoted to the SAG under the same recruitment rules. The
Respondent’s averment that regular appointments can be made against vacancies
exceeding one year after considering the number of officers expected to be
repatriated from deputation; is accepted. Nevertheless, the factual position is that not
a single SAG level officer, who was on deputation in April 1999, has been
repatriated from deputation , in the nineteen month period, after the DPC  held in
April 1999. Rather, some SAG level officers have gone on deputation, adding to

the number of SAG vacancies.

16. The averment of the Respondent in para 7 and 8 of the Reply, is false and is
emphatically denied. On the very next day of issue of the orders dated 25" May
1999; I had submitted a representation dated 26™ May 1999,secking immediate
processing of my promotion case. Copy of the representation is annexed at
A-10. The Respondent did not process the case for 3 months and it was only in
August 1999 that the Respondent referred the case to the DOPT seeking relaxation in
qﬁalifying service,when in fact no such relaxation was required as I had already
completed the prescribed 8 years of actual service on 3™ July 1999; as per the
Recruitment Rules in force on 30 July 1999. The said Rules continued to be in force
till 3rd January 2000 when the amended Recruitment Rules were duly notified . Even
at that stage , the Respondent had an opportunity to rectify the matter ,if it had acted

on my Representation dated 31% January 2000.Copy of the Representation is annexed
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~as Annexure “ A” 1 to the O.A. In the said Representation I had stated that ACC
approval for my promotion may kindly be sought and obtained from 21% April 1999;
the date from which I was working against ‘the post of Chief Contrpller of
Accounts in C.B.D.T, as this would be fully in accordance with the amended and

duly notified Recruitment Rules of 3™ January 2000.

17. That submissions in paragraph 9 of the reply of the respondent are denied. The
averments made by the respondent are erroneous and are denied. I reiterate that I
should have been considered in the DPC held in April 1999,in view of - the position
explained in Para (4) supra. I have not sought for promotion from 19™ July 1999,as
stated the respondent; rather I have sought for promotion from 21% April 1999; the
date from which I had been posted against the post of Chief Controller of Accounts
and discharging the duties and responsibilities of the said post. The belated reply of
the respondent dated 19 July 2000,was promptly and replied to, vide my letter
dated 25™ July 2000, wherein I have rebutted the averments of the respondent. A

copy of the reply dated 25™ July 2000 is annexed herewith as A-11.

18. That the. GSR No: -12 (E) dated 31 January, 2000, giving effect to the
recommendations of the 5™ CPC, including the crucial date for determining eligibility,
[Paragraph 2 of the notification] was made applicable with retrospe\ctive effect
[1.1.1996] as per explanatory memorandum to the notification and accordingly 1982
batch officers were also eligible for consideration and promotion by the DPC meeting
held on 5™ April 1999. The: G.S.R.No.401 (E) dated 8" May 2000 subsequently
amended the Notification ~ No: GSR 12(E) dated 3™ January 2000,on being

represented by the applicant in January 2000. On the date of DPC held on Sth
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April 1999,the1982 batch officers were eligible for promotion as per existing
recruitment rules in force for the vacancy year 1998-1999 as well as amendments
carried out by Notification dated 3" January.2000 expressly with retrospective
effect].1.1996.The notification dated 8™ May 2000 was issued subsequent to the
date of DPC (16.11.1999) as well as regular promotion of 1982 batch, with the
approval of the ACC, (26.4.2000) and therefore, the notification dated
8".May.2000 is not applicable to the promotiops already made on the
recommendation of the UPSC and with the approval of the ACC. The applicant
was eligible for promotion to SAG w.e.f.1.1.1999 in terms of amended recruitment
rules. The plain and natural meaning of the rules as interpreted by the respondent to
calculate total service of 17 years from the date of actual joining of service by the
applicant is misleading and the recruitment rules already provide manner of
calculation of service to various grades of service from the 1st July / 1st January
following the year of examination through which the member was recruited.
[Note below sub rule (1) of rule 20] In terms of this the applicant had completed 8§
years of service in the JAG on 30th July, 1999 as per Recruitment Rules applicable on
th;: date of vacancy and on 1% January, 1999 as per amended recruitment rules in
terms of DOPT guidelines dated 17" Sepfemebr, 1998, which are not applicable to the
vacancies pertaining to the vacancy year 1998-99. It is also relevant to submit that
respondent no: 1 notified amendments of recruitment rules, as recommended by the
5™ CPC, in January 2000 as against DOPTs instructions to review and carry out
amendments within a period of 2 months as prescribed in O.M.No: AB-14017/2/97-
Estt (RR) dated May 25,1998.The delay in notification of amendments in
recruitment rules cannot be held against the applicant. Had the respondents

notified the amendments in time the applicant would have become eligible even
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before the DPC meeting held in April 1999,without any relaxation, as contended by
respondents. The applicant was still eligible for promotion to SAG,even as per belated

action on the part of respondents as Notification was made effective from 1.1.1996.

19. In view of the above submissions, the O.A is very clear, cogent and precise
with all merit. In fact the respondents have tried to twist and distort facts without
referring to the notification and OMs, which are relevant and have been quoted to
support the contentions of the applicant. There is no vagueness of pleadings. The
reply of respondents as contained in Paragraph 7 to Paragraph 13 are
misconceived and devoid of any merit besides being vague, and therefore the
contents are denied as factually not correct and deserve to be rejected. The
applicant, therefore, makes humble submission before the Hon’ble Tribunal to grant

the relief prayed for by the applicant.

20. That the reply of the applicant to the Para-wise counter reply of respondents to

the O.A, subject to submissions made above, is as under: -

Para-wise reply:

21. That paragraph 15 of the reply, with reference to Pz.tra I of the O.A, being
formal does not require any comments. It may however be submitted that the reply to
the applicant’s representation dated 31* January, 2000 was given by the respondent
vide their letter dated 19 July, 2000, after submission of the O.A before the Hon’ble
Tribunal and the applicant has rebutted this by replying to respondents vide my letter

dated 25™ July 2000. Copy of the rebuttal letter is annexed at A-11.
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22.  That the contents of Para graph 16, with reference to Para II of the 0.4, do

not require any further comments from the applicant.

23. The averment in Para 17 of the Reply is false and is denied. On the very next day
of issue of the orders dated 25™ May 1999; I had submitted a representation dated 26™
May 1999,seeking immediate processing of my promotion case. The Respondent did
not process the case for 3 months and it was only in August 1999 that the Respondent
referred the case to the DOPT seeking relaxation in qualifying service,when in fact no
such relaxation was required as I had already completed the prescribed 8 years of
actual service on 30™ July 1999; as per the Recruitment Rules in force on 30" July
1999. The said Rules continued to be in force till 3rd January 2000 when the amended
Recruitment Rules were duly notified . Even at that stage , the Respondent had an
opportunity to rectify the matter ,if it had acted on my Representation dated 31
January 2000.Copy of the Representation is annexed as Annexure “ A” 1 to the O.A.
In the said Representation I had stated that ACC approval for my promotion may
kindly be sought and obtained from 21% April 1999; the date from which I was
working against the post of Chief Controller of Accounts in C.B.D.T, as this would
be fully in accordance with the amended and duly notified Recruitment Rules of 31

January 2000.

24.  That the contents of paragraph 18 of the counter reply, with reference to Para
IV (1) and Para IV (2) of the O.A, being factual statements made by the applicant in
the O.A, do not require any further comments from the applicant.

25. That subject to rules regarding eligibility as clarified and further elaborated in

Para 1-13Ahereinabove, the contents of Para 19 of the reply by respondents, with

reference to Para IV (3), are denied. %
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26..  That the contents of Para 20, relating to Para IV (4) and IV (5) of the O.A,
being factual in nature are very clear, concise and cogent. The facts have been further
clarified in Para 1-13 hereinabove. The contents as stated by respondent are denied

and not accepted.

27.  That the contents of paragraphs 21-24,with reference to Para IV (6) and
Para IV (7) of the O.A, of the counter reply regarding applicant’s eligibility as
contained in Para IV (6)-Para IV (12) of the O.A., are denied and not accepted in

view of and subject to further submissions made in Paragraphs 1-13 hereinabove.

28.  The contents of paragraph 25 and 26, with reference to Para IV (13) and

Para IV (14) of O.A, are factually incorrect .The contents of these paragraphs are -

denied and the position as stated in Para IV (13) and Para IV(14) of O.A .is reiterated
as per DOPT O.M. No: 22011/1/98-Estt (D) dated 20th,April 1998. The respondent’s
record, particularly the Note for the DPC and other correspondence exchanged in this
regard with the UPSC may kindly be summoned before the Hon’ble Tribunal. In
the DPC held in November 1999, it was obligatory for the Respondent to apprise
the UPSC,that due to the failure of the Respondent to include my name in the
DPC held in April 1999, it had not been possible to give promotion to me by 31%
July 1999; when I had completed 8 years of actual service in the Junior
Administrative Grade and as per the Recruitment Rules in force, should have
been promoted to Senior Administrative Grade, subject to vacancies, which in
fact, were available. The Respondent also should have apprised UPSC that I
was working against the post of Chief Controller of Accounts,C.B.D.T. with
effect from 21* April 1999, and in accordance with the Recruitment Rules

amended with retrospective effect from 1-1-1996, I was eligible to be

W=z,

o
9



-

promoted from 1-1-1999. At the time of the DPC, in November 1999, the
amendment to the Rules had already been approved by DOPT and UPSC;
and was awaiting notification. Hence, UPSC should have been told, that as soon
as the said amended Rules are notified, approval of the Appointments
Commiftee of the Cabinet would be taken for grant of promotion to me, with
effect from 21 April 1999, in accordance with the amended and duly notified
Recruitment Rules. Unfortlmately, neither was this done; mor was my
representation dated 31% January, acted upon, resulting in my having to

approach the Honourable Tribunal for grant of justice.

29. That the contents of paragraph 27,with reference.to Para IV (15) have not
been specifically denied or accepted by the respondents. The averment, being factual
in nature, therein does not accept the position as stated. The respondents may be
requested to indicate the correct position in view if position as stated in Para 13 of the

rejoinder and the averments made in Para IV (15) of the O.A.

30. That the contents of Para 28 and Para 29 of the reply submitted by the
respondents, with reference to Para IV (16) and Para IV (17) of O.A, as stated by
respondents are not factually correct and therefore denied as baseless. particularly in
view of my averments in Para 13, above.. The applicant submits before the Hon’ble
Tribunal to call for respondent’s record, particularly their correspondence with the
UPSC and DOPT before the Hon’ble Tribunal, otherwise the respondents may kindly

be directed to state the correct position as admissible to them since the position as
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stated by the applicant is not acceptable to the respondents.
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31.  That the position as stated in paragraph 30, with reference to Para IV (18) of
the O.A, and the contents thereof are denied. The position in this regard is as stated in
paragraph 28 above. In view of this the applicant has enforceable right to be
considered and promoted as Senior Administrative Grade officer from the date of his
posting against the vacancy in the Senior Administrative Grade and the recruitment

rules do not contain any restriction in this regard.

32.  The contents of the Para IV (19) of the OA are reaffirmed. It cannot be denied
by the Respondent that the impugned orders were issued on 26™ April 2000, without
considering my representation dated 31* January 2000 requesting for promotion w.e.f.
21% April 1999. This is evident from the fact that the Respondent neither replied to
my representation nor was I granted promotion from 21% April 1999.

It may kindly be noted that the Respondent while furnishing para-wise
reply has not furnished any comments regarding para IV (20) of the O.A.
wherein affirmation is as follows :
“ The Applicant has been continquusly officiating as Chief Controller of
Accounts and discharging full responsibility of the post since 21-4-1999. There
is no change in his functions and responsibility w.e.f. 26-4-2000 as compared with

21-4-1999”.
33. No comments.

34.  Averment in para VI of the OA is reaffirmed.
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35.  The averment made by the Respondent in para 34 are denied. The averment QO“Q.
that I have no right to claim promotion retrospectively from the date I was posted as
Sr. Administrative Grade Officer in the Ministry of I&B is factually incorrect as I
was never posted in Ministry of I&B. In view of the submissions made hereinabove,

the comments of para VII of OA relating to grounds of the case are reaffirmed.

36.  Contents of the para 35 of the reply of the Respondent are denied and reliefs

sought vide para VIII of OA as reaffirmed.

37.  No comments.

38.  The proposal of the Respondents may kindly be rejected.

39. PRAYER
In view of the submission made herein above it is respectfully prayed that
Hon’ble Tribunal may kindly hear the case on merits so to enable grant of

reliefs sought in para VIII of the O.A.; by directing the Respondents to

follow the prescribed procedure, for grant of the said reliefs.
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VERIFICATION

I M. Pran Konchady S/o Sh. Dayananda Konchady presently working as
Chief Controller of Accounts, Ministry of Surface Transport, do hereby verify
that the contents of paragraph 1-39 above are true to my personal knowledge

and that I have not suppressed any material facts.

> N

( M. PRAN KONCHADY )

(Applicant in Person)

Date :- 08" December 2000

Place : New Delhi
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No.22011/3/98-Estt(D)
Governent of India .

Ministry of Personnel ,P.G.& Pens'ons
(Department ¢f Persannel and ‘Training)

' ‘North Block, New Delhi 110001
September.17, 1998 -

Orrice Meyori NDUM

4 SUBJECT:- E//'gﬂb/'//f}’ of officers fo be cm::)ér’ered fo)'
pirototion by DPC ~ Fixing of Crucial Date of

The undemipned is directed to say that where the Recruitment/Service Rules lay down -
promotion as one of the methods ‘of recruitment, some periad of scrvice in the feeder grade is
generally prescribed as one of the conditions of eligibility fo?' the purpose of promotion. Vide
] the Department of Personnel] and Training Office Mcmora:ndum'Nd.22011/7/86-Est1(D) dated

] - July 19, 1989, the crucial date for determining the cligibility of officers for promotion has. .
been prescribed as under:- ' : g '

]
|

S L . -
i Wi IJuly of the year in cases where ACRs are vritteri calendar year-wise. -
(ii) 1" October of the vear where ACRs are written financial year-wise. '

2. The matter has been reconsidered: by the Government and :i'nis'upcrseséiox_‘x ‘of the
existing instructions it has now been decided that the.crucial date for determining eligibility of
officers for proniotion in case of financic! ycar-based vacancy year would: fall on January { -
¥ inmediately preceding such vacancy year and in the case of calendar year-based :vacancy -
year, the first day of th vacancy year, j.c. January. | itself would be taken as the crucial dare
imespective of whether the ACR3 arg written financial year-wis¢ or:caléndar: year-wisé.~ For- -
the sake of illustration, for the pancl year 20002001 (finiancial year); which covers the period
fom  April 1, 2000 to March 31, 2001, and the. 1iankln}'zclér 2000 ((calendar ycar);, which
covers the period from January 1, 2000 to December 31, 900, the crucial date for the purpose -
of eligibility of the officer would be January 1, 2000 Jifréspective of whether ACRs are
written financial year-wise or calendar year-wise. o 5

3. The crucial date indicated above 8:in keeping,with para 9 of the Depariment of
Personnel and Training Office Memorandum|No.22011/9/98-EutD) dated Septetaber 8, 1998
which prescribes a Mode! Calendar for DPCs, In accordiice with paragraphs 10 and 11 of the

. 82id Office Memorandum, these instructions will Gome iito force:in, respect of vacancy years

| commencing from January 1/April 1, 1992 and will; accordingly, 'ﬁér’appﬁééblc t all such ~ -

. subsequent vacancy years, ' AR ! MO

14{. " These instructions ghall be applicable to alt scn'iccs/posts.- The Recruitment/Service:
ules may, thercfore, be armended accordingly. All Ministries/Departinents are requested to.

bring these instructions 1o the notice of ] : i i :
\ ! ' concemed, including Attached/s i
Offices, for guidance and compliance, ‘ ¢ Viuberinate

_* (KK THA
 DirwetorEstablishment) -
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(,'(_)N']‘R()LLI'_ZR CENER/\L;!OF ACCOUNTS
- ‘CORRIGENDA *
Newy Delljli,zlt‘lzle 3rd'May, 2000

-

'(.‘.S.R. 401 ([";).t—'.-ln'lhc notification of the

rmment of ln'diu."i‘h; lhe‘Ministry of Finance
xp iture), 'CnnuPHcr General of
R. 12 (), dated, the|27th December,
1999, publishéd in e Gazette of India, Extraordinary,
Part 1], Sectq’on Ij.f§qlg-scclidn (l) d}mcd’(he Ird Jaiiuai'yl‘.

HS . . r '
i) i line £, for “and V) illcfléxnglll of service”,
read l"m‘!d'("{).‘lhc length of service™ .
(i) in the clliefdulc, ag';aiust serial nuinber 2, in
colunin ?,iTqr “-AdclilionaL Control
/\ccmufls/l’rincipal Chiel Controlley of
Accounts™, vea “/\‘ddilion:llCommllcr Génera|
of /\ccnunts/Princ;'p.'ll Chier Conlroll.cr of
/\ccounlsl-—Rs.' 221()()-525-?4500";
in the Explnna'uu'y'Mcmor;mdum‘ in fine 2, for
‘:pnrn 2" read ‘I,'m;i'gx 2 (a),

ler Generaj of

Gii)

INo. A 1201820961126 55 1 ]

VONCKAILA, I Coitioller General of Accounts

Ring Rosgd, Maywgiri, New'Delti-1 oot T
Lhications, Delhi- | "

0054,
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Government of India <=

- Ministry of Fipance =~ . | @
Department of Expend;nn'e -

Controller General‘of Acc ;ounts

P.P.S. BRAR
1 - Jt. Controller General of Accounts

Phoue:-4690500 ' NS | 'ZIOct'ober, 1999

. Dearhi Preas kmw@]/ "

While reviewing : Ithe govt. cash balance position as per the accounts of your Ministry/Deptt

th bank figure reported by Rg31, CAS, Nagpur, the difference between the two sets of ﬁgure under
\,lMaJor Pead “8675 - Deposxts thh Reserve Bank” at the close of 1998-99 stood asunder:

- ; R,sInCrore

|
! l mg-u, Uv)

: 3 ‘1 . Amount adjusted in your accounts dunng the year 1998-99 i
B " (a3 per SCT) as per the records of this office, '

2. Amount reported by RBI, CAS Nagpur during ]998-99 in 02- ) \I Q ‘7L (.«)‘()
" Respect of your Ministry, i :
3. Annual Difference between Accounts & RBI Siyre for’ 1'998-;99'_ L 0"' T (:)’r |
4. Proforma adjustment carried out outside the acccunts.cf RBI o o Nt/{ c o
during the year, - .

¥

"‘Actual annual difference for 1998-99' S TEE ....... .}) D \12} LJ‘ -}— e
| . ) ‘ . ; P . ,
6 ”Difference upto 1997-98 _ o B | i Ml/l'/ .-
‘ ’Progresswelef upto 1998-99 - ' | - ‘L')‘,‘ U}x) <
|

Iwould request you to confirm the annual ﬁguresfdlﬁ‘erence menuoned in column 5 above Purtb.er -
You are also requested to confirm the correctness of the - progressxve dlfference memloned in -
_ ﬁmz‘:‘ In case the progressive difference mentioned:in Col.; does‘not, tally’ thh progressxve
g as avaﬂ;l;le in the records of your office; 1 would ‘reqisést yois- 10" furnish' the_ annual
. .. difference starting from 1976-77 til] date sa that” zhc,samecouktbe;v ed: rcconcxled
cliﬂ ercnces as avaxlable in the records of this office, = - g?ﬁ #nd thh ithe

e S

that-the position be revie

esir
and to take immediate steps with concerned bank to mlmnnse them a: the
th1$ oﬁice :

At M’“T

: *\Act ; /QowL-'w Wev 8y Frebonw g

gg»\&«.t&\.t{ ~aug boed e

p‘ﬁrm 20l i

- }:_
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" MOST IMMEDIATE
DO No. G 25020/98-99/MF-CGA/FA/AR/ § &2
- GOVERNMENT OF INDIA
", MINISTRY OF FINANCE
DEPT. OF EXPENDITURE
CONTROLLER GENERAL OF ACCOUNTS .
7 TH. FLOOR
KHAN MARKET
NEW DELHI 110 003.

. S.R.Shivrain ' , o
' Addl. Controller General of Accounts b , _
- Ph:46901186 | | Dated: 25.2.2000

\JT)gar f/LLIKMd«uS"’[/ ] - ‘ :: ) ‘ t‘ a

' ‘ As per provisions contained in para 8.24 of Civil Accounts Manual, UT Governments
without, Legislatures are not to be given loans or grants under Major Henglﬁf)l, 3601 ete,, but budget
provision is to be made by the Ministries/ Departments under the relc:varft‘fﬁné Jdonal major heads in the
Revenue and Capital sections of the demands for grants. However, loans. given to Union ‘Territory of

i
H
e
!

.| Daman and Diu, as per details given below, are outstanding at the end of March 1999,+
| . :

(In :th:ou_‘sands of Rs.)

l , Head of Account ’ . - Balance
W Road Works _/( Va v 64.34
"7602-04-826  Machinery and Equipment / 591
7602-04-871 Water Transport - Other Loans 38,26
Consequently, Comptroller and Auditor General .of Indj‘la in, his_ draft Rep&t'-‘No.l of -

w

ivil), has observed as under: o o H TSN
i+ . "Rather than booking the initial expenditure on{loans and advances to'the above

'UTs; under :the Major Head 7602 - Loans'and Advances o UTs, the i‘expe;x__ditu_re'oq;"(;entrally

Sponsored Plan Schemes should have been booked in the functional Major Heads of the ‘concerned

Department of Union Government. ' o l ' : :

: Thus, the initial booking in the Major Head 7602- Loansiand Advances to UTs was
incorrect and the outstanding balances of the loans advanced, present a:distorted picture of
accounts." ' o
‘ As these loans will not be repaid by the UT, it is of utmost importance that the matier is
taken up immediately with the loan sanctioning authorities to get them written off in.the accounts for 1999-
2030. While doing so it niuy also ‘be ensured that no loan sanctioned to the State of Goa is incorrectly
included in the above loans. If there was.any misclassification in the previous years rectification may be
-made in the accounts of February 2000. Co R
o Please confirm action taken by 16.3.2000. - -

Wk VLSRAA% y 7 Yo\urs j"incerely. '
K e - / o
R N, R \ (S.RiShivrain): ——
« Shi ;;RrgniKonchady i oo [ . ;
1 Chief Controller of Accounts : T (L

. \)z\MinistryofSurface Transport o 'é % .

2™ Floor, I.D.A. Building ; '
|

Jamnagar House

“New Delhi. v QX.
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D.0. No. 1(8)(8)/98/ITA/ !/ (;
Government of India
Ministry of Finance ‘
Department of Expenditure
| ‘Controller ‘General of Accounts
P " | 7th floor, Lok Nayak Bhawan
UK MAITCA . Khan Market New Delki-110 003.

) . Con ro//er mwru/;a _/()c:mm f ‘
| Jt@d e Guneralof [ ated the 25lh Feb., 2000.

‘Dear : P |

C S Kgmcw‘w\r , oo oA
\/\; In this office O. M. No.1(8)(8)/98/TA/246- 750‘dated 6" April, 99,
;/ (copy enclosed), you were requested to wipe off the bdlances lying under the

Major Head '7602', in terms of para 5.14 of the Civil Acc.ounts Manual, since it
. was:- not correct to classify " the amounts released to . ‘Union. ; Territory
~‘Administrations without legislatures under the 'Major Head 7602 -'Loans to
- Union Temtorles No action appears to nave been initiated :rorn your end in this

‘?1- regard. The latest balances in this regard are again enclosed. These items of

i odtstandina have been commented upon by C&AG in his audit report. CGA has
taken a serious view on this. You are, therefore, requested fo look into the matter

Fd arrange to expedite action immediately . |

' U I : Action initiated in this u,oard may please be reported to me latest by

07. 03.2000. | . , RS i

(,01/6,\ b"‘”}’ WL’L’? Youxs smcelely

'-v:" | -»Luwﬁ
c)’)zy Q( | R ﬁ(}[\JK MAITRA)

‘TOa . . . ‘ T

Shri. Pran Konchady ' - L
N Chief Controller of Accounts B
Ministry of Surface Transport

Jam Nagar House

o [
, . o

&
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| | "\ Dated: 26" May, 1999

The Controller General of Accounts,
Ministry of Finance,

- .
. Depanment of Expenditure,
b 7“‘quor Lok Nayak Bhawan, Khan Market, -
SRR N_E_WDE_UH_ ' T [
Dear Sir,

. Ibelong to 1982 Batch of I. CAS. In accordance thh D 0. P T.'s mstmctlons ‘the’
1982 Batch of I.C.A.S. is eligible for consxderatlon for regular promotlon as C.CA. w.e.f. \' '
1.1.99. At present there are vacancies at the level of s C A and above ,as detailed

? .

! ; below:-

1)  OlbCGA. | SR :
- 2) M/o Steel & Mines o N | |
“ 3 CBDT ' |

i "’4) Mol&B S

} ) M/o Law & Justice (to be up;,raded as C.CA. )r

‘ - 6) * MJoFood & Civil Supplzfto be upgraded as C.C.A.) -

’ - In addition some officers may be going out on de;;utatxon as J.S. & F.A etc.

‘ | Further, D.O.P.T.'s instructions provide for keeping up of a panel of officers for future’;‘
;f;;‘ivacancxes also. In view of this I would request that my case alongthh oiher officers of
1982 Batch may beI consrdered for adhoc promotlon as ‘C. CA 1m"ned1at?1y and also . - |

processed for regular promotion as C.C.A. srmultaneously Col -‘[

t

i ' 'Youjrs;féithfully, ‘ : |

ﬁg\qﬁ - o o PRANKONCHADY) e
N u N
» %@ff:“’ ::::’
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- ' hﬁq:=r\.¥ —
Shkri S.K. Mathur, ICAS T o :
D)‘f Controller Genearal of Accounts, o I
Ministry of Finance, Deptt. of Expenditure. ) ’

7" Floor. Lok Navak Bhawan. - 1 |
New Delhi. '

Stbject: Appointment to the Senior Administrative Grade of the [CAS-1982 Batch.
Sir.
Please refer to vour letter No.A 32013/3/99/MF ( G/\/bl A/639 datcd 19t July. 2000 (

ATV 2000) regarding my representation dited 3 " January.
Vot netice the par wise position

received h\ me on MY
()('3‘ In this connection. I would Hke o bring 1

[11,
. ’ - ' ’ ' ’
by With reference 1o the or uclal ddlc ol ellnlblhly for appou lmcM to the various u'ades in the orgamzed

(noup "A’ services. the Deptt. of Pelsonnel & Training have’ aheadv clarified as urdex
-

~A ' i i ! ‘ :
“Subject to availability of posts, these scales can belallowed from or after 1" January during
the relevant year in which officers become eligible for this s 1le.’:’ - ! o

'

A4

I

”]LIL 1s no such LOHdlll()l] for promotion to the § A G.. as, pel rccruntment rules of having L.Oml)lLlLLl
\Ld[l\ service in Group "A” of"which at leas&4 vears should be in LhL LA.G or 8 years service in JAG as on
v RLAY990 0 As per clartfication above. the scales can be allowed at any time during the relevant year.

: pm\ ided vacancies in the grade are available and the sunable ofhuers are available for the posts as the

scale
can be allowed any time, A . i

Liven the note below clause V in Rule 20(1) prescribe as under

th ofservice shall reckon trom the 1Y ol Januar
'luHu\\an the %«.Lu ol Ex: umnalmn through which the memt:

. o lror the purposes ol leumx(n) (). (iv) and (V). the luw
) aer was reeruited;”

. .
in v:cw ot Ihh since | was uuuncd in the ICAS on the basis ot Civil Se

reckon hom I* January. 1(987 auoxdmnlv I w
or after 1™ January, 1999.

rvice Lxam, 19§ l, lhc service shall
as dmble for. (.OI]SId("all]OH for mon‘[otmn to the S.A.G. from

i : . . ’ ' ‘
1b) My representation dated 31 January, 2000 can not be Ueated as misconceived for having not rcad with
I

the corrigenda issued vide GSR 401 (1) dated 31% M May. 2000 :

as the said corrigenda was -issued vide
GSR401(E) dated 3.5.2000. which is much giter the d

ate of my rcplu,enlauon

In view of above. | would reque

st you to reconsider the reply 10 my representation dated 3
January, 2000, , : .

Yours .l'zlilh Fatry

(M. Pran Konchudy)

S , C.C.A (Surtace Transport & CBDT)
Dated: LS F0p ' '
o | : \{\/'—-4?}/
| A
! g ’ /7)//
Vg\JY
| !
)
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH '

0.A. 1373 of 2000

M. Pran Konchady Applicant
(Applicant-in-person)

Versus

Controller General of Accounts and Others ... Respondents

(Through : Mr P.H. Ramchandani, Sr Counsel for the Central Government)

Index
Sl. No. Description of document Page Nos.

1. Respondents’ sur-rejoinder in terms of
permission granted by the Hon’ble Tribunal 1 - 8
on 14-12-2000

-

Dy Controller General of Accounts
Ministry of Finance
Department of Expenditure

New Delhi

Dated : 3-1-2000
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL (\(>

PRINCIPAL BENCH

0.A. 1373 of 2000

M. Pran Konchady Applicant
(Applicant-in-person)

Versus

Controller General of Accounts and Others ... Respondents

(Through : Mr P.H. Ramchandani, Sr Counsel for the Central Government)

Sur-rejoinder to the applicant’s rejoinder dated 8-12-2000

Most Respectfully Showeth :

The sur-rejoinder is being filed in accordance with the

‘permission granted by the Hon’ble Tribunal on 14-12-2000.

2. That the Respondents in their reply dated 20-11-2000
have pointed out that the O.A. filed by the applicant is ‘vague and
confusing’. ‘A particular instance quoted by respondents is that
O.A. nowhere precisely indicates how the applicant has worked
out his eligibility for promotion to the Senior Administrative
Grade (S.A.G.) of the Indian Civil Accounts Service (ICAS).
Even the date from which the applicant is reckoning his total
length of service has not been indicated in the O.A. The
applicant has filed a rejoinder dated 8-12-2000 which is almost

twice the size of the O.A. but the rejoinder too lacks essential

details. Even in the rejoinder, the applicant has not precisely indicated
how he has worked out his eligibility for promotion to the Senior
Administrative Grade and the date from which he is reckoning his total
length of service. Mere fact that this Hon’ble Tribunal is pleased to

issue notice to the respondents does not absolve the applicant of his
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responsibility to state his case clearly. Even otherwise also, notice issued

by the Hon’ble Tribunal is on admission of the O.A.

3. That the only para in which the applicant appears to

have come closest to his assertion that he was eligible for
promotion to the S.A.G. of the ICAS, is para 12 of the rejoinder
but even in this para, the applicant has made only a bald

averment that “... the length of service is required to be reckoned .

from the 1* July/I* January following the year of examination
through which the member was recruited ... [Note below sub rule

(1) of Rule 20]”. As already stated in the respondents’ reply, the

applicant was declared successful in the Civil Services Examination held
in 1981 and he joined the Service on 21-12-1982. He has not stated in ‘
clear terms whether his case is that his length of service should be

reckoned from 1* July, 1982 or from 1* January, 1982. It is respectfully

submitted that the applicant cannot pose a riddle before this Hon’ble |
Tribunal or the respondents to find out how he became eligible. The ‘
onus lies on the applicant to state all relevant facts, including relevant

dates, in the O.A. itself, to show that he was duly eligible for promotion

to S.A.G., when DPC was held in April, 1999. It is the basic principle

of pleadings and natural justice that opposite party should not be taken

by surprise.

4. That the rejoinder is only an attempt to find some faults
here and there in the respondents’ reply dated 20-11-2000,
without the applicant, in thé first instance, establishing his own
case. For instance, the applicant has now come out in paras 12
and 15 of the rejoinder that his case is similar to those of Mr P.
Sudhir Kumar and Mr A.S. Chuahan. In fact, the respondents
are being made to prove their case that the applicant was not
eligible for promotion, instead the applicant having to pfove first

that he was eligible for promotion, when earlier DPC met. This

approach is contrary to well-established principles of pleadings.
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It is submitted that irrespective of the submissions made in respondents’
reply dated 20-11-2000, the O.A. deserves to be dismissed on the sole
ground that the basic facts on which applicant’s assertion is based that

he was eligible for promotion to S.A.G. when DPC was held in April,
1999, are found wanting in the O.A. Subject to this objection, the

averments made in paras 12 and 15 of the rejoinder are being

replied in para 11 below.

5. It is noticed that the applicant has now come out with a
new plea in para 9 of the rejoinder that the proceedings of the
DPC held in November, 1999, are vitiated because it wrongly
took into consideration the CRs for the year 1998-99 whereas the
DPC should not have gone beyond 1997-98. It is submitted that

rejoinder is not meant for raising a fresh plea because rejoinder is not a
substitute for the O.A. For raising a new plea, O.A. has to be amended,
which requires permission of the Hon’ble Tribunal. It is, therefore,

submitted that a new plea taken in the rejoinder may therefore be

ignored by this Hon’ble Tribunal. Subject to this objection, new
plea raised in para 9 of the rejoinder, is also being replied in

paras 10 below.

| 6. That comments on those paras in the rejoinder in which

the applicants have made new averments, are as under.

7. That in reply to paras 3, 4, 10 and 11 of the rejoinder,‘ it is
submitted that ‘explanatory memorandum’ under the notification
dated 27-12-1999 cannot override the substantive provisions of
the notification. As already submitted by the respondents in para

10 of their reply dated 20-11-2000, the notification is of

~ prospective effect as it is clear from Rule 1(2) of this notification.

L

The averments made in these paras are, therefore, denied.
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8. That in reply to paras 5 to 7 of the rejoinder, it is WSQ
submitted that the DPC held in April, 1999 was for the vacancy
year 1998-99. The crucial date for determining eligibilify for this
vacancy year was on 1-10-1998. The applicant was not eligible
on this date (1-10-1998) because he had neither completed 17
years total service nor 8 years service in the Junior
~ Administrative Grade on 1-10-1998. As already submitted in
respondents’ reply dated 20-11-2000, the applicants were not
even eligible on subsequent crucial date, i.e. 1-1-1999. The

averments made in paras 5 to- 7 are, therefore, denied.

9. That in reply to para 8 of the rejoinder, the vacancy

N position is explained as follows. The cadre-controlling authority,

’ i'.e. the Controller General of Accounts, while referring the
proposal to UPSC for the DPC held in April, 1999, worked out

six vacancies in the S.A.G., out of which two were proposed to

\ " be set aside for the expected upgradation of posts and one for the
| expected repatriation of an officer (Shri V.N. Kaila) from

deputation. The proposal was therefore made for filling up of

three vacancies by promoting three officers of 1981-batch.

! However, on further examination, UPSC did not accept one of

the projected vacancy as the period involved was less than one

year but in the meantime, one more vacancy arose due to long

term deputation of Shri C. Lalchuma, and thus number of

vacanciés exceeding one year, remained three. The UPSC

accordingly recommended three officers of 1981-batch (Mrs

Archana Nigam, Mr Chandy Andrews and Mr A.S. Chauhan) for

~ promotion to S.A.G. While sending proposal for the next DPC

(which was held in November, 1999), it was decided to release two

vacancies which had earlier been set aside for the expected

upgradation of the post, as the upgradation proposal failed to
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materialise. Besides, one vacancy which was earlier excluded by Oﬂ/
UPSC as it did not exceed one year, later emerged as a clear
vacancy of more than ohe year because of extension of deputation
granted to the officer concerned. Accordingly, three vacancies of
1998-99 were reported to the UPSC. This was in addition to
three anticipated vacancies of the year 1999-2000. It is clear
from the above facts that there was no under-reporting of

vacancies for holding DPCs in April, 1999 and November, 1999.

While making these submissions, it is once again reiterated that the
applicants were not eligible for promotion on crucial dates, i.e. 1-10-

1998 and 1-1-1999, and hence they cannot derive any advantagé out of

the existence or non-existence of vacancies. The averments made in

para 8 of the rejoinder are, therefore, denied.

10. That in reply to para 9 of the rejoinder, it is submitted
that the minutes of the DPC held in November, 1999 do not
specifically indicate the year up to which the CRs 6f the
candidates were taken into consideration. Assuming that CRs for
the year 1998-99 were also taken into consideration by the DPC,

" there was nothing wrong in it because, as explained above, three
vacancies belonged to the year 1999-2000 while three vacancies
~ of the preceding year (1998-99) had been carried forward because
none was eligible to be considered for promotion égainst those
vacancies. Moreover, the applicant has not shown how his
interests were adversely affected, if the DPC took into
consideration the CRs for the year 1998-99. He was not eli;gible
to be considered against the vacancies of the year 1998-99. He
cannot, therefore, find faults with the selection process on this

score. The averments made in para 9 of the rejoinder are denied.
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11. That in reply to paras 12 and 15 of the rejoinder, the
cases of Mr P. Sudhir Kumar and Mr A.S. Chauhan, referred to

by the applicant are explained as follows —

(@) Mr P. Sudhir Kumar is an officer of 1980-batch. He
joined ICAS on 28-2-1983 and was promoted to the
Junior Administrative Grade w.e.f. 23-10-1989. He |
was considered for promotion for the vacancy year
1997-98 for which the crucial date for determining
eligibility in accordance with Department of
Personnel & Training, O.M. dated 19-9-1989, was
1-10-1997. As explained in the respondents’ reply
o dated 20-11-2000, a candidate has either to complete
17 years of total service or 8 yeafs service in the
Jﬁnior Administrative Grade on the cruciai date of
eligibility, i.e. 1-10-1997. There was deficiency of
22 days as on 1-10-1997 in 8 years service in Junior
Administrative Grade in Mr P. Sudhir Kumar’s case,
which was condoned by the 'Government, and
thereafter he was considered for promotion. It
| \_4 . cannot, therefore, be said Mr P. Sudhir Kumar has
been promoted by ignoring the conditions of

recruitment rules.

(b) Mr A.S. Chauhan is an ofﬁcer~of 1981-batch. He
joined ICAS on 7-6-1983 and was promoted to the
Junior Administrative Grade w.e.f. 29-6-1990. He
was considered for promotion for the vacancy-year
1998-99 for which the crucial date of eligibility was
1-10-1998. He had completed 8 years of service in
| ' . the Junior Administrative Grade as on 29-6-1998 and-
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was thus eligible for promotion as on 1-10-1998. qQ\

His promotion was thus in accordance with the

recruitment rules.

12. That it is further submitted that even if it is assumed

(but not accepted) that there was some mistake in not following the
recruitment rules while promoting Mr P. Sudhir Kumar or Mr
A.S. Chuahan, the law does not require that the Government
should commit similar mistake in applicant’s case also. In such
cases, the usual practice is to review the wrong promotions but
the applicant has not impleaded Mr P. Sudhir Kumar and Mr

| A.S. Chauhan as respondents in the O.A. The averments made

in paras 12 and 15 of the O.A. are, therefore, factually incorrect.

13. That in reply to paras 13, 17, 28, 32 and 35 of the
rejoinder, it is reiterated that though the applicant was posted
against a vacancy which was in the Senior Administrative Grade
(S.A.G.), but there was no formal order of the competent
authority appointing him as the S.A.G. officer from the date of
his initial posting. No case is, therefore, made out for applicant’s
retrospective promotion to the Senior Administrative Grade.
- Moreover, as submitted above, the applicant cannot plead
additional facts/averments in the rejoinder. The averments made

in paras 13, 18, 30, 32 and 35 of the rejoinder are denied.

14. That in reply to para 16 of the rejoinder, it is submitted
that representation dated 26-5-1999 referred to by the applicant,
have not been found in the relevant records and therefore could
not link them up when the reply dated 20-11-2000 was prepared
but looking- at the acknowledgements which appear on the

photocopies of these representations, the respondent 1 does not

po-




deny existence of those representations. However, the applicant
has not explained in the rejoinder why he did not enclose copies
| of these representation with the O.A. itself. The conduct of the
applicant once again shows that the O.A. is only a partial or
incomplete statement of facts. In case the applicant was
aggrieved by the fact that his representation dated 26-5-1999 have
not been acceded to, he ought to have referred to those
representations along with his representation dated 31-1-2000 in
para 1(ii) of the O.A. The applicant’s own conduct disentitles

him to any advantage of his representations 26-5-1999.

‘16. That subject to the submissions made hereinabove, all
- facts and averments in the applicant’s rejoinder are hereby denied

and those in the respondents’ reply dated 20-11-2000 reiterated.
/
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Dy Controller General of Accounts
Ministry of Finance

Department of Expenditure
Controller General of Accounts
Lok Nayak Bhawan, Khan Market
New Delhi

Verification

Verified at New Delhi, this the 3" day of January, 2001 by

~ S.K. Mathur, working as Dy Controller General of Accounts in

Government of India, Ministry of Finance, Department of

Expenditure, Controller General of Accounts that the contents of
the above reply are true to the best of his knowledge and belief,

as derived from official records. Nothing material has been

concealed. —

(s%;:ﬁ)
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

i
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PRINCIPAL BENCH |

|

0.A. Ne. 1373 of 2000 and M.A. No. 2836 of 2000

M.Pran Konchady @ ....... Applicant
(Applicant-in-Person)
Versus
| Union of India and Others eeeen ' - Respondents
i (Though: Mr. P.H.Ramchandani, (Through C.G.A.))

Sr. Counsel for the Central Government)

Reioinder of the applicant to sur-rejoinder dated 3.1.2001

[

' d | Most Respectfully Showeth:

1. The paragraph-wise reply to the sur-rejoinder is being filed in
accordance with the permission granted by the Hon’ble

Tribunal on 14% December, 1999.

2. *  That the gontents of the O.A. are very precise, clear and cogent.
The reckoning of total length of service including thé crucial
date of eligibility for promotion to the SAG has been precisely
explained by applicant in paragraphs 4,5,8 and 12 of the O.A.

and paragraphs 2,5,6, 11 and 12 of the rejoinder dated gt
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Decémber, 2000 filed by the applicant. The contention of (\@

* respondents is therefore, denied as baseless and the averments

made by applicant in the O.A. and the rejoinder are reiterated.

3. That the contents of paragraph are denied as an attempt to
confuse the real and simple issues involved, which have been
clearly and precisely explained in the O.A. [paragraphs 4,5,8
and 12] aﬁd the rejoinder dated 8.12.1999 [paragraphs 2,5,6,11

and 12]. The averments made by applicant are reiterated.

4. That the contents of paragraph are nothing but an attempt by the
respondents to sidetrack the real issues by raising frivolous
issues. The contention of the fespondents is devoid of any
merit and deserves to be dismissed. The pleadings and

submission made by applicant are as per well-established

v

, ' principles of pleadings. Subject to these submissions, the

e | | |
@\% averments made in paragraph 12 of rejoinders, the contents

' o ' have further been reblied in paragraph 11 below.
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That the contents of paragraph 9 of the rejoinder are reiterated
and the contents of sur-rejoinder are denied as an attempt to
cover-up deficiencies in procedures followed by the DPC in it’s
meeting held on 19" Ndvember, 1999. The averments made by

applicant are further replied in paragraph 10 below.

No comments required.

That the contents of paragraph 7 are denied as the explanatory

memorandum to the notification dated 03.01.2000 1s very much

part of the Gazette notification G.S.R.12 (E) dated January 3
2000 and the contention of the respondents is not correct that
the explanatory memorandum cannot override the substantive
provisions of the notification. The explanatory memorandum is
explanation to the applicability of the eligibility conditions and
other recommendations made by the 5™ Central Pay
Commission. If the explanatory memorandum had no
overriding effect, there was no need for respondents to
subsequently issue another notiﬁcatioﬁ No. G.S.R.401 @) dated

8" May, 2000, on being represented by the applicant, to

=,
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4]

modify explanatory memorandum subsequent to the promotion

of the applicant.

That for the DPC held in April, 1999 the crucial date for
determining eligibility is with reference to the eligibility of the

candidates on the date of DPC and not as per the vacancy year

-1998-99. The applicant was eligible for promotion w.ef.

31.7.1999 on completion of 8 years regular service in the Junior
Administrative Grade on Crucial Date, as already submitted and
on 1.1.1999 in terms of G.S.R.12 (E) dated 3™ January, 2000.
As per the extant instructions of the DOPT, it was incumbent
up on the Respondents to make year-wise panel in the DPC
held in April, 1999 ; and even keep advance panel ready for
future and anticipated vacancies, including the short-term
vacancies. The contention of the respondents is, therefore,

denied and the averments made by the épplic’ant are reiterated.

That the explanation given by the respondents regarding

' vacancy position is not as per rule position as contained in

DOPT Office Memorandum No. 22011/1/98-Estt[C] dated 20"

Me—=g
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April, 1998 [Annexure A-6 to rejoinder]. The respondents are
only trying to confuse issues by giving explanations hot
consistent with the submissions made by the applicants and the
rule position. It is respectfully submitted that the respondents
have now categorically accepted availability of 6 vacancies
but have concealed the fact of upgradation of 2 posts at the
level of SAG, which was also under consideration; consequent
on recommendations of the 5™ CPC. These posts were
upgraded w.e.f. 1..7.1999 which should have been anticipated.
It is further submitted that the respondents also failed to follow
guidelines to fill up vacancies in accordance with the
récruitment rules in force on the date of vacancies as submitted
in paragraphs 1 and 3 of the rejoinder dated 8.12.2000 and to
prepare year-wise panels. The attempt to link vacancies with

eligibility of the applicant with the vacancies and their

existence or non-existence is futile and not relevant as cadre is

required to prepare and keep advance panel ready for
anticipated vacancies. The applicant reaffirms availability of
clear vacancies as stated in the O.A. in terms of rule position

and guidelines. As per the DOPT instructions dated

We—=g
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10.04.1989, the cadre authorities are supposed to make panel
ready even for the short-term vacancies. The contention of the
respondents is therefore denied and the averments made by

applicant are reiterated.

That the contention of the respondent that the minutes of the
DPC held in.November, 1999 do not specifically indicate the
year up to which the Conﬁdéntial reports of .the candidates were
taken into consideration is also vﬁgue and evasive. The

intention of the respondents in clearly admitting the factual

position and the mistake committed by them is not understood.

In respect of vacancies pertaining to both the vacancy years

(1998-99 and 1999-2000) the confidential reports for and up to

1997-98 were required to be considered as submitted in

paragraph 9 of the rejoinder dated 8™ December, 2000. The
applicant is trying to promote his interest to the extent of
pointing out the irregularity and also the act of respondents
to consider Confidential Report for the year 1998-99; in
violation of DOPT guidelines; to further prove rin4tenti0n of

the respondents to delay the promotion of the applicant first

Ve
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11.

(a)

by seeking relaxation of rules / instructions and then to wait

for Confidential “Reports for the year 1998-99, which were

not required to be considered by the DPC even for the
vacancies pertaininé to the vacancy year 1999-2000.” This
is another ground for requesting review DPC, as proper
procedure was not followed by the DPC m terms of DOP
instructions dated 10™ April, 1989. The contention of the
respondent is therefore, denied as baseless and the averments

made by applicant in paragraph 9 of the rej oinder are reiterated.

That the reply of the respondents as contained in paragraph 11

ANy

is explained as follows :-

Mr. P.Sudhir Kumar an officer of 1980 batch, who joined
ICAS on 2821983, was promoted to the Junior
Administrative Grade w.e.f. 23.10.1989 after 6 years and 8
months of service against 9 years of regular service as required
under recruitment rules. Similarly, there was deficiency of 2
years and 4 moﬁths of service for completion of 17 years of

total service as required for promotion to the S.A.G. against 22

W<z
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days of service as contended by the respondents “ by
attributing plain and natural meaning of the rules counting
total service of 17 years from the date the applicant
actually joined the service by applying simple arithmetic:
as stated in parag{aphs 3 and 11 of the counter-reply by

respondents dated 20.11.2000.”

(b) Similarly, Shri A.S.Chauhan, an officer of 1981 batch who
jointed ICAS on 7.6.1983 was promoted to the Junior

Y Administrative Gréde w.e.f. 29.6.1990, after completion of 7
years of service against 9 years of regular service required for
‘pr'omotion to the Junior Administrative Grade. Similarly, he

had not even completed 16 years of regular service on the date

of his promotion to the SAG on 25.5.1999.

The applicant in paragraph 12 of his rejoinder dated g
Decembef, 2000 had cited these cases to counter féspondents
logic of plain and npatural meaning of the rules for
calculating total service of 17 years from the applicanf

actually joined the service by application of simple

e
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13.

10

arithmetic as stated in Paragraphs 3 and 11 of the reply %0
submitted by respondents dated 20® November, 2000. It is a
fact that the applicant joined service before Shri A.S.Chauhan
[7.6.1983] and was promoted after him fo the JAG [31.7.1991]
and the SAG [26.4.2000]. The contention of respohdents is

therefore baseless and devoid of any merit.

The applicant has no intention to get the promotion of Mr.
P Sudhir Kumar and Shri A.S.Chauhan reviewed but the
applicant only wants correct procedure to be followed in

applicant’s case by holding a review DPC as the correct

L :

procedure was not followed by the DPC in his case. The

contention of the Respondent is therefore denied.

That the contention of the respondent is denied as devoid of any
merit and the averments made in para 20 of the O.A. and in
paragraph 13 of the rejoinder dated 8™ December, 2000 are
reiterated. The post was never downgraded from the SAG level
to post the applicant at the level of JAG, which is in violation of

the guidelines in the regard as the applicant performed both
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statutory and administrative functions and exercised POWEIS
attached to the SAG level post. The additional facts are only

incidentai to clarify the points made by the respondents.

14. That the reply of the respondenté stating that ‘the respondent
No. 1 does not deny existence of these representatives’ is
ansive and contrary to the statemeﬁt that ‘the
representation submitted by the apblicant dated 26™ May,
99 have not been found in the relevant records.’ Th¢

applicant does not owe any explanation to the Respondent for

not attaching copy of this representations with the O.A. as the

b

-~

\OA was made in pursuance and non-disposal of applicant’s
representation dated 31% January, 2000. In fact, respondents
owe exp_lanation for not taking timely action om the
representations and misrepresenting and éoncealment of
e facts in paragraph 17 of the counter-reply. The applicant
has put forward relevant facts to further substantiate mala fide
on the part of respondeﬁts by not taking timely action on the
representation made by the applicant on 26.5.1999

[immediately after promotion of 3 officers] and to counter

Tz
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respondent’s contention contained in paragraph 7 of the counter
reply dated 20.11.2000. The applicant is further trying to prave
that the reply by respondent is factually not correét and
distorted and has not been prepared with adequate care and
attention. The submissions made by applicant in Paragraph 24
of the rejoinder dated 8.12.2000 are hereby reiterated and the
contention of the respondents is denied as misrepresentation

of facts and suppression of relevant information.

. 15. © ®  The subject to the submissions made hereinabove, all facts and
‘h' averments in the sur-rejoinder are hereby denied and those in

the applicant’s rejoinder dated 8.12.2000, subject to above

submissions, are hereby reiterated. i\%
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Verification

Verified at New Delhi, this the 12® day of January, 2001 by M.Pran
Konchady, working as Chief Controller of Accounts in Government of
India, Ministry of Surface Transport that the contents of the above reply are

true to the best of my knowledge and belief. Nothing material has been

concealed.
(M.PRAN KONCHADY)
Applicant-in-Person
N
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