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Jodhpur

e Respondents
(By Advocate : Shri B.S. Jain & Shri Rajinder Khatter)

ORDER

HON'BLE MR. S.A.T. RIZVI, MEMBER (A)

The applicants had;, inter alia, prayed for the

following set of reliefs by filing OA No. 2899/1991:-

"(i) That this Hon'’ble Tribunal may be pleased
to direct the respondents to assign
seniority to the applicants from the date
of  their continuous officiation as
Assistant Block Inspectors as has been
done " in cases of Shri S.C. Kulshrestha
and Ors. v. UOI, K.D. Bhardwaj Vs, UOI
& Ors. and R.C. Nigam Vs. UOI & Ors.

(ii) That this Hon’ble Tribunal may be pleased
to direct the respondents to give all
consequential benefiys:including further
promotion, fixation oﬁ;ﬁayiand arrears."

* The aforesaid O.A, was allowed on '3.1.1996 and the

following direction was given to the respondents: -

"We are of the view that only a direction can
be issued that consequent upon giving them
higher seniority in terms of the aforesaid
direction, the applicants are entitled to all
benefits, including consideration of the
cases for further promotion as and when due

in terms of th i i i oy . :
rms o e revised seniority (F ,( Q r‘{ g)

2. ' Alleged non-compliance of the aforesaid order,
faithfully and compietely, led to a CP, being cCP
No.213/1998, B filed in this Tribunal. The Tribunal,
after cbnsideration, found that there was no wilful or

contumaéiogsi disobedience of the Tribunal's order and

dismissed the Contémpt Pétition giving liberty +to the
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applicénts (Petitioners in the aforesaid C.P.) to pursue
such other remedy as might be available to them if they

so desired. The aforesaid order was passed on 25.4.2000.

On the basis of the liberty so given; the applicants have

filed the present O.A. claiming payment of arrears
. ) VEZ?':‘ »

w.e.f. the dates the applicants were*notionally promoted

as Signal Inspector Grade-II, Signal Inspector Grade-I

and Chief Signal Inspector.

3. The learned counsel appearing on behalf of the
applicants has drawn our attention to the relief No.(ii)
sought when the aforesaid O.A?LhNo‘ 2899/1991 was filed
(repp&é;;ed in Para-1 above).(Annexure A-1), and has
submiffed that a specific mention was made therein with

regard to the payment of arrears-of.pay and allowances.

(A

The Tribunal, in turn, while alloﬁih; £he aforesaid 0.A.
had also directed, as would be clear fréh what has been
réproduced in péragraph 1 above that the applicants were
entitled to gil the benefits including consideration of
their cases Tfor ©promotion. According to him, by
rendering ~the applicants eligible for all the Abenefits,
the Tribunal had undoubtedlyzgzidimpliediy inciuded the

benefit of arrears of pay and allowances also as part of

the overall relief to be given to the aggiibants. After

consideration, we find ourselves in agreement with the
aforesaid contention raised on behalf of the applicants
and concludes that the relief package granted in favour

of. the applicants did include payment of arrears of pay

and allouanceség/

berrevra e F -
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4, The prayer made in the present 0.A., however,
inciudes not only the arrears of difference of pay and

allowances in the manner stated above but also payment of

interest on the amount of arrears of difference of pay

and allowances. The relief relating to the payment of

interest was, we have noticed, not included in the lisf
of various reliefs sought when the 0.A. No0.2899/1991 was
filed. The learned counsel appearing on behalf of the
respondents has accordingly argued that such a plea (with

regard to payment of interest) cannot be raised at this
stage, and the applicants are prevented from doing solin
+ it #’4,

accordance with the principle akin fto lconstructive

resjudicata. We agree.

5. In support of the applicants’ case for payment of
arrears of difference of pay and afipwances, the learned
codnsél appearing on their behalf h;é ﬁléced reliance on
the judgement rendered by the Full Bench of this Tribunal
on 2.1.2002 in C.P. No. 154/2001 in O.A. No.2066/1997.
-In the aforesaid judgement, the following question posed

for a verdict of the Full Bench

"(iii) whether the provisions of Paragraph 228
of IREM (Vol.I) applicable to Railway servants
or any other similar provisions applicable to
other Central Government employee can be
relied upon by the authorities to deny the
applicant salary on the promoted post where
action to rectify the erroneous order has been
taken by the respondents suo moto".

P
s

was decided in the following terms :-

"(iii) .Provisions of paragraph 228 of IREM"

Vol. - I are not-applicable to the railway

servants, the same having been declared

invalig and non-existent in terms of various
;LCOurt rulings. - However, FR 17(1) which is
‘ o .
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TN
applicable to other Central Governmen
employees, being the basic law, can be relied

upon by the railway authorities to deny an
employee salary on the promoted post where
action to rectify the erroneous order has been

taken by the respondents suo mote moto." (Qw*&uw ﬂ»+“¢&

6. The aforesaid clearly implies, accordiﬁg to the
learned counsel, that the payment of salary and
allowances in respect of the bromotional post from the
date of promotion can be denied only when the mistake
committed by the of ficial respondents by not promoting

the employees from the due date is rectified by. the

official respondents on suo moto basis, and not
otherwise. In the present OA, the relief of payment of
salary and allowances w.e.f. the date of applicants’

notionai promotion to the respective grades has been
granted by the Tribunal and, therefore, in terms of the

law propounded by the Full Bench, the applicants are

"entitled to the payment of arrears of difference of pay

and allowances. On a careful consideration of the
matter, we find ourselves inclined to accept the

aforesaid view.

7. The léarned counsel appearing on behalf of the
respondents ,hés disputéd the claim of thé applicants for
the payment of arrears of differencé',of ray and
allowances, and he has done so by placing reliance on the
judgement rendered by the Supreme Court on 12.1.1996 in

State of Haryana and Others vs. O.P. Gupta and Others

reported as (1996) 7 SCC 533.

8. The aforesaid judgement was made by a Division'i

Bench of the Supreme Cou&t. The principle upheld in the




(6)
aforesafa*}judgement in the circumstances of that case i
that in‘;the event of notional promotion an employee 1is
not entitled to arrears of pay from the deemed date to
the date of his posting in Ehgwpromotional post on the
ground that the employee had not worked during that
period on the higher post. The learned counsel for the
applicants has, on the other hand, in respect of the same
matter, relied on the ratio of the judgements rendered by

the Supreme Court in Vasant Rao Roman v. Union of India

& Ors., 1993 (9) SC Service Rulings 213 (Civil Appeal

No.709 of 1993 decided on 4.3.1993) and State of Andhra

Pradesh v. K.V.L. Narsimha Rao & Ors., JT 1999 (3) SsC

205 and B.M. Jha v. Union of India & Ors., 2000 (2) ATJ

24 all relied upon by the Full Bench. The last’ named
case was decided byrthe Principal Bench of this Tribunal
on 11.1.2000. In both the aforesaid judgements, the

Supreme Court had held that in the circumstances similar

to those obtaining in the present OA, the employees would

be entitled to the payment of pay and allowances from the

 >date of notional/deemed promotion. In the case of K.V.L.

Narsimha Rao (supra), the Court had held as follows:-

"In normal circumstances when retrospective
promotions are effected, all benefits flowing
therefrom, including monetary benefits, must
be extended to an officer who has been denied
promotion earlier."

By placing reliance on the aforesaid judgements rendered

by - the Supreme Court, this Tribunal in the case of B.M,

Jha vs. Union.of India (supra) held thét an employee who

was willing to . work on the promoted post but was not

promoted for no fault of.his, on promotion cannot be

/




denied arrears of pPay and allowances of the bpromoted pos
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J on the ground of "no work no pay",

by the Supreme Court and the Full Bench of thisg Tribunal
in the aforesaid cases, and having particular regard to

i the decision rendered by the Supreme Court in K.V.L.

Narsimha Rao (supra)_as late as in 1999, i.e., much after
£arsimna Rao

) the case of State of Haryana & Ors. (supra) was decided,
gf : We are inclined to favour the contention raised on behalf
of the applicants, In thel circumstances, we find

considerable merit in the Present OA and no force in the

P
10 We will also like to observe that the applicants
having been rendered eligible for all the beneflts, which
evidently included the benefit of bPayment of arrears of
difference of. bay and allowances, by orders Passed on
3.1.1996, the aforesaid Payment of arrears of difference
of pay and allowances should_have been made to the
applicanfs. However, if the respondents had g doubt ip

W/ the matter, as regards the Payment of aforesaid arrears,

they could file an appeal or g reviewrapplication against
the Tribunal's aforesaid order of 3.1.1996 in accordance
'with the 1law and rules, They have not done go and

instead‘ the applicants haye had to move in the matter by

to ’cqmply with the Tribphal’shorder dated 3.1.1996 by .
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‘V paying/ﬁigﬁ arrears of difference of pay and allowance

S |

)/ as the aforesaid order of the Tribunal had pecome final.
On this counﬁdelsp, the present OA is found by us to have

considerable merit.

11. For all the reasons brought bdt in the preceding
paragraphs, we allow the O.A. in part and direct the
respondents to pay arrears of difference of pay and
allowances to the applicants from the dates from which
they stood promoted to Grade-II, Grade-I and to the post
of + Chief Signal Inspector respectively. The respendents
are further directed to make peyments involved in the
above relief granted to the appl;eants within a maximum
period of two months from the a££é of receipt of a copryY
of this order. The plea with regard to the payment of

interest stands rejected.

11. The present 0.A. is disposed of in the

' )2 aforestated terms with no order as to costs<i/

\*/ (s.A.T. RIZVI) (MRS. LAKSHMI SWAMINATHAN)
MEMBER (A) VICE CHAIRMAN (J)
/pkr/ -




