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Central Administrative Tribunal
Principal Bench

O.A. 1263/2000

New Delhi this the 21ST^ day of May, 2001

Hon'ble Smt. Lakshmi Swaminathan, Vice Chairman (J).
Hon'ble Shri Govindan S. Tampi, Member(A).

Rajesh Kumar,
S/o Shri Maheshwar Pd. Sinha,
R/o Qr. No. 83/11I, ESIC Colony,
Sector-56,

No ida-201301. Applicant.

(In person)

Versus

1. The Accountant General-I (Audit-£)-
Bihar, Indian Audit and Accounts
Department, Birchand Patel Marg,
Patna-800001.

2. The Director General,
Employees State Insurance Corporation,
Panchdeep Bhawan,
Kotla Road,
New Delhi-no 002. . .. Respondents.

(By Advocate Shri M.K. Gupta - for Respondent 1,
By Advocate Shri G.R. Nayyar - lor Respondent 2)

ORDER

Hon'ble Smt. Takshmi Swanunathan ■ Vice Chai rman( .J ).

The applicant is aggrieved by the orders issued

by Respondents 1 and 2 dated 23.3.2000 and 12.11.1998,

respect ively.

2. The relevant facts of the case are that the

applicant joined Respondent 2, Employees State Insurance

Corporation (ESIC) on 7.2.1985 as Manager Grade-II/

Insurance Inspector. Prior to that date, he

was working as Auditor in the office of Respondent 2

from 04.07.1980 to 05.2.1985. His main contention is

that the period of service rendered by him in the office

of Respondent 1 should be counted for the purposes of



pension, in terms of the Government of India

Notification/0.M. dated 29.8,1984, According to the

applicant, while working as Auditor with Respondent i,

he applied for the post of Manager Grade-11/1nspector

with Respondent 2 in 1984 and he was granted permission

to appear in the selection examination for the said

post. Thereafter, he was offered the appointment for

the post of Insurance Inspector/Manager Grade-II by

Respondent 2 which was accepted. He was also granted

lien on the post of Auditoi- for two years and was

relieved on 5,2,1985 by Respondent 1 by order dated

5,2. 1985 permitting him to join the post of Deputy-

Manager which is equivalent, to the post of Insurance

Inspector/Manager Grade-II in ESIC at Indore. He joined

that post on 7.2.1985 and completed his pi'obation period

on 6,2,1987, He resigned the post of Auditor in tiie

office of Respondent No.1 w.e.f, 1,2,1987.

3. The grievance of the applicant is tha,t

Respondent 1 has declined to pay any retirement or

terminal benefit.s to him v-ide their lett.ei datea

21,7.1987 because the transfer was not in pi-^blic

interest but it was on his own request. His claim to

the Comptroller and Auditor Genei-al of India (.uAG) , ;Iew

Delhi for sanction of retirement/termina1 benefits was

also rejected vide their letter dated 9,3,1988. He has

stated that thereafter he had approached Respondent 2

for counting of his past service vide his applioation

dated 2,1,1988, Respondent 1 had in their letter dated

9,11,1999 stated that regarding payment of pro-rata

pensionary benefits to the applicant, the matter has
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been reconsidered but they have not agreed to it due to

non-fulfilment of qualifj'ing service essential for being

given to this benefit. The applicant has stated that he

had sent a number of representations and reminders to

the respondents to count his past service to which they

have not agreed. Hence, this O.A. He has relied on the

provisions of Rule 26(2) and (3) and Rule 37 (3) of the

Central Civil Services (Pension) Rules, 1972

(hereinafter referred to as 'the Pension Rules').

4. We have also heard the applicant at some

length who has submitted that the actions of the

respondents in not giving him the pro-rata pensionary

benefits and counting his past service are unjust and

against the Rules. He has prayed for a direction to the

Respondents to allow his claims. He has also prayed for

a  direction to Respondent 2 to sanction leave for

6.2.1985 so that there is no break in service till he

joined their service on 7.2.1985, and for costs.

5. In the reply filed by Respondent 1, they

have submitted that the claim of the applicant for

pensionary benefits for the service rendered in their

office was rejected vide their letters dated 21,7.1987

and 9.3.1988. They have, therefore, submitted that the

O.A. is barred by limitation. According to them, the

applicant had served in the office of Accountant

General, Bihar from 4.7.1980 to 5.2.1985 and, therefore,

he did not fulfil the minimum qualifying service under

Rule ll(l)(a) of the CCS (TS) Rules, 1965. They have

also stated that his transfer to KSIC was not in public-

interest. They have accordingly submitted that a^ he
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has not completed the minimum period of five 3'ears

qualifying service for pensionary benefits, Ins claim

has been rejected under the relevant Rules. In the

circumstances, they have prayed that the 0. A.. may be

d ismissed.

6. Respondent 2 have filed only a short. i"epi.> .

On 3.5.2001 when the case was heard finally, learned

counsel has stated at the bai' that aftei' seekin.g iurcn^i

clarifications from the respondents - ESIC, their stand

taken in the short reply is correct. In other words, he

has submitted that the ESIC has no objection to counting

the Government service of the apjplioant fcrr pension

purposes proi-ided the pro-rata contributions for such

service are paid to them by Respondent 1 in aocoi'danoe

with the CCS (CCA) Rules, 1965, and Government of India

instructions. He iias submitted that the applicant .nad

joined the ESIC on 7.2. 1985 after resigning from service

under Respondent No.1.

7, We have carefully considered the pleadings

and the submissions made by the learned counsel for the

P El r t i G o .

8. From the facts mentioned above, it is noted

that the applicant had rendered service with Hespondent

1  for less than five years, that is from d. i'. lSBu to

5.2.1985. The applicant has relied on Rule 26(2) of the

Pension Rules which provides that a resignation shall

not entail forfeiture of past service if it !ias been

submitted to take up, with proper permission, another

appointment, whether temporary or permanent, under the
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Governrnent where service qualifies, The mam ground

takers by Respondent 1 is that no pro-rata perioiou is

admissible to hirn as the applicant has rendered less

than five years service, as required under tne

Government of India Notification dated 29.3.1984, A

copy of this Notification has been annexed to the O.A.

by the applicant. The ESIC/Respondent 2 have subiii 11, L-ed

that they liave no objection to count the Government

service rendered by the applicant with RespciiiGCut 1 j or

pension provided they are paid the pi o-rata

contributions for such service in. accordance with the

Pension Rules read with the provisions of the same O.M.

dated 29.8.1984. One of the conditions mentioned in

this O.M. is that wiiere no terminal benefits lo;' the

previous service have been received, the previous

service in such cases will be counted as qualifying

service for pension only if the previous employer

accepts pension liability for the service iii accordance

witli the principles laid down in the O.M. It is a.i so

provided that on absorption of such employees in a

Central Autonomous Body, ". .Only such service which

qualifies for pension under the relevant lULec o..

Government/Autonomous body shall be taken into acoou:it

for this purpose". The applicant has vei> vehement

argued that his resignation from the service wich

Respondent 1 was only a technical forma Lily and,

therefore, his past service should be counted. i,his has

been denied by Respondent 1 who has categorioa1iv

submitted that the "transfer" of the applicant to the

Ser\-ice of Respondent 2 was not in public interest but
1

it was done on his own request.
IV
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9. Under the Government of India's Decision (3)

below Rule 25{2) of the Pension Rules, the procedure to

be followed when benefit of past service is allowed has

been provided, in the Government of India, Ministry of

Finance O.Ms dated 4,12.1971 and 20.5.1972. It is

stated, inter alia, that in case of a resignation of an

appointment, the order accepting the resignation should

clearly indicate that the employee is resigning to join

another appointment v;ith proper permission and that the

benefits under Rule 26(2) will be admissible to him. Ko

such document has been placed on record by the

appliccmt, although he has very vehemently submitted

that he is entitled to the benefits under Rule 26(2) of

the Pension Rules, which has been categorically denied

by Respondent 1 in their letters dated 21.7.1987 and

23.3. 2000 .

10. In this regard, the recent judgement of the

Kon'ble Supreme Court in Union of India Vs. Rakesh

Kumar (JT 2001(4) SO 306), decided on 30.3,2001 is

releva.nt . In this case, reference has been made to tne

definition of qualifying service as given in Rule 3(q)

of the Pension Rules to mean Service rendered while on

duty or otherwise which shall be taken into account ror

the purpose of pension and gratuity admissible under

these Rules. In this case, it was held that on the

basis of Rule 49 of the Pension Rules, a member of the

3SF, v;ho has resigned from his post after completing

more than 10 years of qualifying service but less tlian

20 years would be eligible for getting pensionary

benefits. It was also held that "There is no other
V-
I-
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provision in the CCS (Pension) Rules giving such benefit
to such Government servants . The Apex Court la^tl.er
held:

"The G.O. nowhere reveals Govexuroent s
intention to confer any additional pensionary
benefit to the members of the BSF
before completing the requisite quaxiryiag
service as provided under the g
Rules. It neither supplements nor bUbSoitutes
the statutory Rules. The G.O. read with Rule
19 of the BSF Rules v/ouid only mean that xn case
of resignation and its acceptance by ihe
competent authorities, the member or the B.i
would be entitled to get pensionary benetitb
he is otherwise eligible for getting san^
under the CCS (Pension) Rules and^to tndL^er.ten^
Rule 26 which provides for forfeiture^ot beiviohc
on resignation would not be applicable..

Respondents who were permitted tc^
from service under Rule 19 of tne Efcx avU-c.
h.fore the atlauiment_o^^^rZMteiZZmlllHaZluihZZHum^^

■  ̂'^^rvice. as ma.:^_be_necessapLJin^^K,:. fo l i a i b 1 e f or retirement are_npi_enL_Lt.I^
rrp.t any pension under_,ajiy__Qd_Ui^^aroy^i.^^^^
'cCS_lPensim)_R^ (Emphasis added)

It is also to note that the Supreme Court had further
held that".. . in such cases there cannot be any
consideration "on the ground of hardship". The Apex Couix
has made it clear that if Rules are not providing for grant
cf pBUdlonarv benefits if 1. for the authority to decide and
frame appropriate Rules but "Court cannot direct payment of
pension on the ground of so oalled hardship !i.<ely tc be

V. K-c -rc^c.i fined without compietiriy
caused to a person who has resigned

,.a ■ cervice for getting pensionary benefits .qualifying service roi u

Following the dicta in this case, as the applicant uoes n..vx
have the gualifying service for getting pensionary benefits,
the action of the respondents cannot be laulled as aga.rn.
the pension Rules or unjustified. We have also considered

it "
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the other submissions made by the applicant but do not find

any merit in the same.

11. Therefore,taking into account the facts and

circumstances of the present case and the judgement, or the

Apei Court in Rakesh Kumar's case (supra), we find no meri

in this application. The O.K. fails and is dismissed,

order a\s\to costs.

no

\{

Govindfan b. /TampJ^
/  , Meiriber
/
SRD '

(Smt . Lakshrni Swaminathan)
Vice Cha i rman(J)


