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CENTRAL ADMINISTRATIVE TRIBUMAL, PRIMCIPAL BERCH
w
OA No.l157/200Q@

) R . c-"he . ..l ) o ._
<F Mew Delhi, this the R9 5 day of april, 2003 ;Lg%
Hon®ble Shri Shanker Raju, mMembsar ()

Mrs. Kokila Dawi
He4&2, Nandan MNagri, Delhi . ABpeplicant

(Shri G.D.Bhandari, advocate)
VErSUS
Union of India, through
1. General Manager
Mortharn Railway
Baroda MHouse, MNew Delhi
2. Divisional Rallway Manager

Northern Raillway
raoradabad . Respondents
(Shri R.L.Dhawan with R.P.Aggarwal, advocates)

ORDER
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Spplicant  impugns  respondents” order dated 5.1

(annexure  &-110 and 4.12.97 {(Annexure a~1)1 where the request

T widow of ex-gatekesper for arant of penslon and
compassionate appointment has been. rejected. She has sought

guashiment  of these orders. She has further sought guashmant
or arder dated 8.1.88 and declaration to consider hsr case for
pension by adding half of the service resndered on  casusl
basis.

Husband of applicant before being appointed as

3

Gatekespsr on permanent basis on 14.3.78 has rendered 442 days

Ly ey oo 5
Da%1s.

service on casual
A The deceased was subjected to periodical medical

examination in October, 1985 and was declared unfit for the

post  of Gatekeeper wide Medical Officer’s letter dated 1.10.85

ey

\ sent  to DRM the relevant particulars. On Z2.12.87 applicant
!1/ .
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was directed to be present for an alternate emplovment, which
e accordingly applied but no decision wasz communicated. The
deceased emplovee by an order dated 8.1.98 on account of being
declared unfit in &-3 category and was on extraordinary leave
without pay upto 1.4.85 was deemed to bs discharged from
service w.e.f. 1.4.86 and was granted leave without pay for
the aforesaid period. Ragquest of widow for compassionat&
appointment was rejzcted as well as her request for pension on
the ground that he had not completed gqualifving service of 10
vaars  even after addition of half of his service for grant of

pension, giving rise to the present 0A4.

d. Shiri G.D. Bhandari, learned counsel for applicant
contendad that where as the stand of respondents is
contradictory applicant who has been found to be in sick list
wag. T 31.8.924 has not been summoned for . screening after
being declared un%it for appointment on an alternate post. In
so far as the screening held on 21.12.87 it is contendsd that
information was sent only on 23.12.87 and there was hardly any
time to report to Moardabad. This has deprived applicant an
apportunity ‘to gelt alternate employméntu It is stated that
once applicant is treated on sick list the period of asbsencs
would be treated as spent on duty and should have been added

to  the qualifying sarvice as well as edrlier service rendered
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oin casual  basis upto the extent of "0 which makes hi:
gqualifyving service as 10 years,ventitling him for pensionary
baenefits. 'Moreover, it . is stated that case of applicant for
screening and assessment has been unnecessarily delsved for
two vears and the result of which has never begen communicated.

In so far as compassionats appointment is concernsed, 1t i:

i

stated that no action has been taken.
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. It is in this backdrop stated That resy ants

have wrongly discharged him retrospectively w.a.f. 1L.4.86& by

e an order dated 8.1.88 and the decision to-deny him pension is

hit by the doctrine of constructive estoppel because lettear

dated 14_;~88 particulars have been sought from PWI for

settling his case for pension which was sent by PWI under whom

applicant was working. This, according to applicant, is in
violation of articles 14 and 16 of the Constitution of India.

G ahri  Bhandari stated that as per PWI s  letter

dated 28.8.87 it has besn categorically stated that applicant

L
was  not called for deployment oft alternate job. #As applicant

kept on waiting for his deployment after his being declared
unfit he has not been called for employment on the alternate
Job. In this backdrop it is stated that when he was directed

to  be present on 23.12.87 before the Board the same was not

convwenient and he was not subjected to any assessmant.
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7. shri Bhandari further stated that there no
written proof in  the form of postal communication that
applicant was called for screening and as  per: respondents
record is lost, the averment of respondents that applicant was
called but not appeared, cannot be countenanced. As applicant

has sufficient leave to his credit the absence period could

Mave been adjusted towards It.

- in o far as limitation is concerned, it 18

&

contended that plea has not been taken in the counter reply
and  moreover non-payment of pension is a recurring cause of
action. Az applicant had suffered from locomotive disability

it was not possible for him to appear on the date Fiwxed, l.e.,




w7 12,87 for assessnent. If applicant was absent he <hou Ll
have been served upon communication, in absence of it, bhi
aheence cannot be construed. For travelling also one is

entitled for free passes which were also not issued b

o

reaspondents.

G Lastly, 1t is contended that compassionate
appointmant and ths rejesction of it  has e e baan

communicated to him.

10. 0On the other hand, respondents’ counsel Sh. R.L.
Dhawan denisd the contentions and contended that the 0O&a is
time barred and hit by section 21 of the administrative
Tribunals Act, 1985 as after his discharge order on 10.1.83 ey
has  been  Filed in July ~000. Moreover, it is stated that
applicant was declared unfit for the post of GateKkesper and
remained on  sick list w.oz.F. 3L.8.84 and never returned  on
duty and on account of physical disapbility he was not of fersd

any alternate Jab.

11. shri Dhawan stated that even aflter adding the
casual service to the extent of 50% applicant’s qualifying
service has not come to 10 yedars. acoardingly, he was rightly

denied pension.

12; Th the additional affidavit filed by respondents
it is  contended that applicant was called»for screaning  on
Aifferent dates For alternate employment but he  did  not
appear . accordingly he was retired w.e.f. 1.4.86. The
period of absence has besen treatsd as extracrdinary leave for

459 days and as such the regular service of applicant from
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14.3.?8 to 1.4.86 comes to 8 vears, Y0 davs  and after
deducting the total period of absence, his qualifyving service
comes  to about six years, 7 months and 11 davs and adding 221
days of casual service to the extent of 50% his qualifying
service remained below 10 vears. In zo Tar as bensfits are
concerned, DCRE and CEIS had already been paid in 1989.

13. aAs Tar as compassionate appointment is concerned,
the same was rejected after being considered. Sh. Uhawan
contended that letter dated 31.3.93 filed by widow clearly
shows that applicant was called for the screening énd. could
not  be appointed. He has also produced the service record
including p@f&onal file as well as the screening held on
various occasions to show that neither any leave was on  his
credit and despite requisite information and communication
deceased remained absent from the screening as such could not

be considered Tor alternate emnplovment.

14, I have carefully considered the riveal
contentions of the parties and perused the matgrial oh record.
In so Tar as limitation is concerned, husband of  applicant
passed away on 19.12.91. Before this, by an order dated

.88 he is deemed to have been discharged from service

=

w.e.T. 1.4.86. The present 0 has been filed by applicant
challenging the discharge after a long lapse of time without
any justification and Ma for condonation of delay. As  such
the relief prayved is hit by delay and laches and is not
maintainable in wview of the decision of the apex Court in

Udham__Singh Kamal v.  Uoion of India, 1999 (8) 3CC 304. Ewen

assuming that impugned letter at Annexure f-1 dated 4.1Z2.97

gives a Tresh cause of action to applicant, welt the 08 filed
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on o 170602000 dis hit by Section 21 of Tthe adniniktrative

Tribunals Act, 1985, bsing time barred.

15, However, in the interest of justice ths matier is
also considered on merits as well. Gpplicant  who - was
regularized in 1978 on Group “D7 post on medical saxamination

was found medically unfit and was rightly discharged under

para 1304 of IREM~I. This has begen done following the rules.
lé. Mowsver, immediately on being declarad unfit for
the post of Gatekesper applicant was  called upon for
wament by the scoreening commititse Lo consider him for an
alternative Jjob. From the perusal of record it transpires

that on two occasions he remained absent before the screening
commitiae. However, there is no proof of his besing called
upon to  appear but communication dated 23.12.87 sent to PWI
clzarly shows that he was afforded anoither opportunity but

despite this he has not appeared in pursuance of letter dated
23.12.87. The ground that he was disabled on account of

locomotion and the time was less cannot be a Justifiable

ground. Moreover, I find contradiction in so  Tar as
contantion of applicant is concerned, whereas 1in the

representation  made by the widow of the decgased on  31L.12.93
it is admitted that applicant was called and appearaed but
could not be appointed. - applicant in this 0f has also averred

that applicant was called for secreening but had not responded

to. This runs counter to the official record where applicant
has been shown absent. The grounds  adduced are not
Justiftiable. Mothing prevented applicant to appear in  the

asses$ment9 in absence of his presence it was not possible for

respondents to  hawe consideread his case Tor alternats




@mil ovmeant:. Fiom the additional affidavit
responsible officer of respondents I am satisfigd that

.

#

non~accord of alternate employment was to be clearly blamed on

the deceased who has not followed the direction of
respondents. Meraely relving on wvarious conmmunications issusd

by  PWI would not make any difference and would not be of  any
help to applicant.

17. In =wo Tfar as conpaszsionats emplovment is
concernad, applicanf was discharged in 1988 and died in 1921
whereas application was filed in February, 1992. Scoordingly
after applyving the relevant instructions contained in Master
Circular 14 the  case of applicant was noelt  approwved, s
compassionate appoeintment cannot be claimed az a matter of
right and only right of consideration is availilable, I do not
find any Iinfirmity in rejection of reguast.

18 In =0 far as right of pansion to applicant is
Cmngerned, gven if assuming that the period of absence iz  to
be treated as zpent on duty his service comes to 8 vears and
70 days and adding half of the days rendered on casual basis,
iee, 221 days out of 442 days wet applicant’s gqualifving
service 1s not complete, i.e., 10 vears and in that event as
per  Railway Service (Pension) Rules, 1993 applicant is  not
entitled to family pension.

19, In the result, for the foregoing reasons, I  do

not find any merit in the c¢laim of applicant, which

[N
[53]

seocordingly rejected. No costs.
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(Shanker Raju)
Mambar (J1
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