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Applicants impugn- respondents’ order dated

-

5. 5""2000 (Annexure-A-1) and da ted 25.‘5.32000(Anneere a=2)

reverting them from the post of Section Officer, and

ras;‘;ondents" order dated &”;555.’:2000 promo ting Respondents

3 to 12 as Section Uf‘f‘icelr‘f] Respondents! order dated
203432000 (Ann exure-A- 4) is also ‘challengedd Applicants
seek @ direction that their initial promotion as Sectiom
Officers since 1997 vas/is reqular, and that shall continus

as SOs ag if the impugned orders had never issuedf?f

23  Applicants aver, vide para 4% of the OA
that they were promoted to SO grade in 1997 (vide AnnJ-A/S
Colly) on various dates, by following the criteria of
semority-cum-f‘ib'\ess, while their seniors who had not
rendered the prescribed 8 years of approved ser\n.ce, as

L Ao not= promeld "
def‘ined under Rule 2(c) CBS Rul es, 1962L Applicants
further aver in that para that by virtue of order dated
20*%34%32000, Govti§ relaxed the defini tion of approved
service Af‘,opdir_e_ct.:ec;;ui‘t"ass,isban ts of recruitment years
1988, 89 and 199 to give them the benefit of one year,
3s @ result of which they became eligible to bs promo ted
as SD?,’ upon which respondents have promoted Respondents
3 to 12 as SOs and simul taneously reverted applicants
by impugned orders, which it is' contended, is illegal

and arbitra 1:)!(51

ca

& Respondents have filed their reply in which
they have challenged the OA, They state that applicants
who are regular Assistants in CSS cadre of UPSC belong
to Select List of 1989 and were promotsd as SO on purely
adhoc basis in 1997, on ths clear stipulation in the
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promo tion orders that the period of their adho

promo tion would not count touards,seniorityg? reqular
prqq_aot.:!.qnﬂe_tc;é in the grade of S0, It is stdted that
some direct recruit Assis’oants, who were senior t
applicants in tﬁe same Select List of ;|989 vers not
eligibl g.t;‘or promo tion at that time as they had not
completed the prescribed B8years of approved service,
The would have completed 8 year of approved service
on 33.:6.2&00.“ However, keeping in view that there uas
inordinate delay in conducting the exami:" for the
selgct 1ist of 1988; 1989 and 19%, OP & T issued
impugned order dated 20%3459000 providing necessary
relaxation in approved service for direct recruit
Assistants of sslect List of 19887 1989 and 1990,
consequent to uhich D.R.Assistants of 1989 batch

had acquired the prescribed 8 years of service;

and as they were senior to applicants they were
promoted as SOs on adhoc basis Weedfd 535320003 1t
is 8lso stated that> a number of reqular SO0s had also
joinéd the post of S0, which necessi tated ap'plicants-"
re\Iersion‘{??

4/ Applioants have filed their rejoinder in

which they have denied respond®nts'® assertions and

broadly reiterated their oun,'

Sig | We have hseard applj_cants". coun _SQl Shri ) G»'K:i

Agarual, and ‘-‘Bspondents"' counsel Shri S.ijGUp ta,!

64 The first ground taken in the OA is that

no show cause notice Was given before reversion, though
the same was required? The 1997 orders promo ting
applicants as SOs and all subsequent promotion orders

in regard to applicants clearly state that thee
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promo tions are on adhoc basis and will give applicants

no right to claim seniorityi‘;‘ regular promo tions st

- No ruleor instruction has been shown to us requiring

respondantg to issue show cause notice to applicants
T A frm Rt cdive promofions 7 ‘ o
before rseverting them@ This ground therefore f‘ails%?

_'I_.f_3 ~_ The next ground taken, that applicants' initial

promo tion 3s S0 in 1997 yas a regular promotion and not

‘an adhoc promotion is disproved by the very wording

of _AhngmreeA-S (Colly) orders which clearly speak
of applicants' promotion as S0 on adhoc basis a Hence

this ground also failsd

g The next ground taken is that thosse who
were senior to applicants, but were not promoted in
1997 because they did not have the 8 years proescribed
service, had no lien on the promotiocnal posts, because
there was/is no quota for them for promotiom from
Assistant to SO0 It is not the case of respondents

official or private that Respondents No'@3 to 12 have

Ry

any lien 6n the posts of S0 or that there is any quotay
Indeed, if thers had besn any quo{-)a for direct recruits
such as Respondents 3 to 12, and promotws-such as
applicants,each could have been promo ted on adhoc
basis in their own quotd.,’ In any cas® applicants :do not
also have any lien on the post of S0 to uhich they haye

been promo ted on adhoc baéis. Hencs thi s g round f‘a\il'e{.-,‘.j

9 The next ground taken is that as per OP & T's
OM dated 1034389, backlog of vacancies must be filled
yearuise and only those who were eligible on dates of
occurence of vacancies could be considered. Therefore,
as in 1997, so also as of date, Respondents 3 tb 12 are
not eligible to be promoted in vacancies occuped by

respondentss’ This OM is applicable in regard to

regular promo tions made against reqular vacencies on
~N_—
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the recommendations of a reqularly constituted DPC~urfder
the aegis of the Cadrs Controlling F\Utl'mri.’cy‘:f;3 In the

case before ug; the promotions are not regular promotions“’,’,
But adhoc promo tions made 2s a stop Q93p arrangement till
reqular promotions are made by 2 regularly constituted

OPC under the aegis of the Cadre Controlling Authori ty’

" Hence this ground f‘ails‘é:"z

107 The next ground taken is that adhoc promotions
cannot be replaced by fresh adhoc prt::mot:i.ongf.3 This ground
cannot be 2dvanced to countenance & situation where those
senior in> the cadre of Assistanté who could not earlisr

be promo ted,oh :adhoc bésis’;? when their juniors were so
pror‘ndted, because they did not possess the eligibility
criteria of 8 Years app ro ved service‘;’ are denied adhoc
bromotion even after they acquire the eligibility
qualif‘icationgzi If such @ situation uas countenancedé‘ it
uo-uld be 2 violation of Articles 14 and 16 of the
6bnstihﬁtian"; in és much as ssniors would continue to
remain as Assistants uhile their juniors would continue °
to function as SO% We are supported in our vieuw by the
CAT P8 orders dated 10572000 in DA No.938/2000 S.K.Sharda
Vss UOT & Orsd, and the order in OA NoJ2398/99 N.K.Dudeja Vs
UUE & 01:3'.? Nothing‘has been shdun to us to indicate that )

the aforesaid orders of the Tribunal have been modified or

set iaside%"1 Hence the above ground also Failsi%;f

114 The next ground taken is that no distinction can
be made betueen '"ong term reqular temporary promotion™®
and M"substantive promotions™’ Applicants claim that
their promotions were '"long term regular temporary

promo tions nE p plain reading of Annexure=A/5 Colly,
promo tion o-rders makes it clear that the applicants;
promotions were purely adhoc promo»tion's"?' There is nothing

in those promotion orders to stare that the promotions

1
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sere "Mong tem rTegular temporary promotionstas claimed
by themﬁ Hence this arguement also Failég

128 1t has next been contended that it was illegal
to relax the definition of approved servic® in fawur
of direct recruit Assistants uhen Assistants uith
prescribed ?app:oyed service},uere available in
sufficient numbersi? ue note that the relexation has
been granted with UPSﬁYs concurrence in exercise of

the powers available under rule 25(3) CCS Rules 1962

as a one time r elaxation to mitigate genuine hardship

in view of the'inordinéﬁe delay in holding exams,

for the recruitment yea:sA1988, 1989 and 1990 over
which the direct recruit Assistants had no cnntrol@

No cogent reasons have been advanced to explain uwhy

it was illegal to give the relaxation. Hence this ground

also fails®

13, The next ground taken is that one who bacams™
eligible earlier, remained senior for the purpose of
being considered for promotiony sven afﬁer an 'otheruise'
senior became sesligible subsequentlyﬂ No dis;ﬂﬁtion can be

made betueen a person who is senior and one who is -

‘o theruise senior;. A person is either senior to another

or noty Fhrthennore seniority is not the samething as

eligibiliiyf%a person may be senior and yet not be

N Jwt
eligible for promotion. It is in;such @ case, that
as per applicants' oun averments(para 4,07 of OA)jtheir

seniors, who had not rendeted the prescribed 8 yeas

'approved service, could nbt_be promo ted on adhoc basis as

~ applicanti [Reowielves ” -
S0s when #zey/ were promotedﬁ The short question is

whether having now acquired eligibility , thes® seniors

(/Z
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should still be denied adhoc promo tion as S0s pending
regular promotions as S0s in accordance with rulsdd In
our considered view they cannot be denied the adhoc
promo tion, and if in the process their juniors such
as applicants have to be reverted, that is unaﬁoidable
as they have to make way for their seniors who havye

now acquired the necessary eligibility qualificationégi

144 While hearing was in progress, applicants

have filed MA No.211/2001 in uwhich they themselves

have listed as many as 6 cases decided by CAT PB on

this very issue, in which a;ﬁplicants themsslves adnit that
while as a general rule adhoec cannot be replaced by
another adhoc , an sligible senior can replace an

eligible senier even in an adhoc capacity"‘.‘i In that

MA it has been étated that in two out of the six casss

the Tribunals' orders have been :.3’cayec1“’"'”,’3 while in one

case respondents have besn directed to kesp one post
of sO vacant"f?“ No thing has been showun to us however
to establish that ths Tribunalt's orders in the aforesaid

six cases has been modified or set asi®i Till then,

we as a Divs Bench are bound by the ratio of the rulings

in those 6 cases, which go against applicants! claim‘?

15, In that MA Nos211/2001 it has al'so been
contended that all those orders in the aforementioned

6 cases am® per incu_riam,because the Tribunal ignored
the law enunciated by the Hont'ble Supreme Court in P:SZ,
Mahal's cass (1984) 4 SCC 545 and other cases that a
direct recruit can count his seniority from the date

of his appointment and not from the date of the vacancy'ﬁ
Thereforse a direct recruit Assistant through 1991 Exanm
who joined in 1992 or 1993 cannot be senior to a regular
promotee of 1989 vintage,' If thet were:®,applicant

Q .
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hawe not explained uhy in para 47 of the OA They

have themselves admitted that while they were promo ted
from Assistants grade to SO0s grade in 1997 vide A/S
Collyfﬁé orders on various da ,t_:egéf their AM(emphasis
supplied), who had not rendered ths p:_eécribed

7app roved service; were not prpmotedi:? If applicants
in paras 3 and 4 of MA No.211/2001 ars denying that
Respondents 3 to 12 are .sehiq.r,_tp them, they are
arguing against their own pleadings in para 4.}7 of theip
oAd

165 In MA No(211/2001 a plea has also besn made
that in the event the OA is dismissed, the operation
of the order should be stayed to enable applicants to
approach the Delhi High Courtd Applicants have
themselves in MA _Nq.3211/20l_11 admitted that in as many
8g six cases on an id_entic;al,issueég the claims of
similarly placed Assistants to continue as sGson
adhoc basis although their seniors had acquired the
eligibility qualification,uas dismissed. It is trus
that in 2 out of those six cases, the TribUnals;

o,rdgrs! ‘have baeen .stayed"',_ and in one case, res;ac;ndents
have been directed to keep one post of SO wvacant ,

but in none of those 6 cases have the Tribunal?g .orders
been quashed or set asi,cb'.”'a Till the same are quashead
and set aside they are binding upon us, and we are
unable to ag’ree_i,w_ith _appli‘ca_nts_" counseal Shri Agaryal

that all of them are par incuriamd

173‘3 . The materials or record reveal that f’ar/
in terms of the recruitment rules for appoiniment to
regular vacancies of S0s, the ®nge of seniority is

confined only upto Assistants whose names are included

s
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in the seniority list wto 1986, Applicants as well

as respondents are however all Assistants of the

1989 seniority list and thers is thersfore no immeidate
prospect of‘. el ther applican-i‘:s,_ or respondents being
considered for regular promotion as SO for some yearps

to r:g:muajii_'"3 Indeed with the douwnsizing o;‘,igecretaﬁriat their
prospects for regular promotion would decrease ewem

f‘urtherf;

v

182 .. In this context the question arises whether
applicants who are junior to RBSpondents No.3 to 12
have acquired a superior :ight‘me;ely becdu ss of
their e2rlier adhoc promotion vis-2=vis responden tsy
We have already ,seeﬁ ‘that they u.ere,p'romo ted as s0s ,
on adhoc basis earliery _only,becéq@ Reé spondents 3 to
12 did not have the necessary 8 years eligibility
qualification at the _timeé.%‘,As_thgy ‘have subsequently:-
acquired the eligibility qualificetiony applicants
have to make way f‘or_.than,ka_s,has been hseld in as
many as 6 orders of the Tribunal referred to by
appl_i.:_:anté none of which have been modified or set
aside, and with whose ratios we as a coordinate Bench
are bound.'

19  In the light of the above, we find oursel ves
unable to grant the reliefs prayed for by applicants‘?

In s0 far ag the prayer for stay of the revsrsion

‘orders in the svent of dismissal of the OR is concerned

to enable applicants to approach the Delhi High Court,
this p rayer has been opposed by respondentszoounsel‘:,?“

and has not been granted in any of the 6 aforamentioned
cases‘.‘;2 “l"—hat may well be bscause such a8 prayer uas

not made. in those cases, but there are no special

circumstances to warrant any differential approach

7
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in the pressnt case than yhat has been adopted in

the aforementioned 6 cases, all of which uere disni ssed

by the Tribunalg

208 In the result the OA is diemissed and
the prayer to stay the operation of the final/

reversion order is rejectedd No costsi

QVM oege:
( DR.ALVEDAVALLI) (S.R.ADIGE -
MEMBER (3) VICE CHAIRMAN(A),
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