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Union.of India through

Director.General, Council of

c1ent1fic & Industr1a1 Research,

Rafi Marg, New Delhi. . - , . -Respondents

(By Advocate Shri Kapil Sharma) -
L ORDER

By Mr. Shanker Raju, Member (J):

As - these:OAs involve common question of law, the

same are disposed of by this order.

‘H'f2; - In the present OA the applicants are all
wards- of empToyees of the respondents having been engaged
as Data Entry Operators (DEOs) and had worked for number of

years cont1nuous?y * Their services have been dispensed

with in the year 139984, Thereafter they have been ampioyed

by the respondents through M/s Nat1ona1 Placement Services
(for* short, ¢NPS)t:1n,qursuance of a contract effected on

1.3. 97 ,@The abpiicénts " have sought for  their

regularisation after complietion of continuous service of

. 2086 days 1n the preceding calendar years.

'3. The Tearned counse]l for the applicants

_ contended that they have been engaged by the respondents as

s,

_or'doing the perenn1a1 nature of work and have been

pa1d through cheques 1ssued by the respondents’ Council and

the work of OEO 1s of technwca? nature. Initially they

have been engaged and had worked for about 8-9 vyears

without any break. The contract with NPS, which is an

‘un1icensed, and the contract effected is a sham but in fact

the abp1icant8' are the workers of the respondents having
their work supervised by them and performing the work in
the offiee of the respondents. Their attendance is also

marked 1in the register formatted by the Council and the

-bi11s - are audited by the respondents. The Contractor also

gets' a . fat 'cdmmission before being engaged as ward of




i

]eeryin§f:emb1oyee. They have been imparted training 1

) work

(3)

‘cOme£ér only for the purpose of absorbing them

nermanently. As the respondents’ office is a Research

Organisation their work cannot be observed as seasonal.

,Prev1ously the OA filed had already been withdrawn. Their

serv1ces have already been dispensed with Dby the .

, .

_ respondents. Itlis aleo stated that they are working from

9 AM to 5,30 PM and the1r being possessing the requisite

. qua1if1cations »they have a right to be regularised. As

'Athe1r appointment was as daily wagers they should be

treated 1at par with Group o emp10yees. It is contended

that ,by ; 1etter dated 27 6.94 approvaT has been accorded

A“fo 'conferr1ng temporary status to contract workers in

terms of the Scheme of the Department of Personnel &

) Traindng,of 10.9.93. Meeting out d1fferent1a1 treatment to

the applicants who had worked for more than five years is
1n; v1o1atwon of Art1c1es 14, 16 and_21 of the Constitution

of India. It 13 ‘also stated that neither the respondents

p”nor. contractor is having a valid permission for contract

1abour and having work1ng for more than 240 days they are

entit\ed for regu1arisat1on. . It is stated that the

,contract is an eye-wash and’ they are working since 1391

N wou1d certa1n1y show that they were appointed against the

‘”Tkpermanent nature. The Iearned counsel Tfor the

; app11cants has p\aced reliance on a decision of this Court

Ain Shiv Prakash Txagj v. CBRI, 1992 (21) ATC 20 to contend

. that when master servant retationship existed between the
_staff and the employer employed in projects and their
_ non—regu1ar1sat1on is an itlegality. Further placing

..reliance on  various commendations certificates issued to

the ‘applicants and the attendance register as weil as the

salary;bills it is stated that they are in fact the workers
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‘gfsétne respondents and in the1r direct control an the

eontract is only a sham, as such this Tribunal has

-jUrisdiotion to deal with their grievances. It is also

stated that from 1994-37 same management had worked and in

'1994 some tests were also conducted as per Section 10 of

‘ the Contract Labour (Reguiation and Abolition) Act, 1870.

Engagement of casua1 labour through the contractor to do

'the'Awork of perennial nature is to be abolished. It s

lastiy--contended that they have been exploited and placed
re1fance on the decision of the Apex Court in Haryana State

Eleot'rif(:ity Board v, Suresh and others, AIR 1999 SC 1160.

The.}appiicantsjvhave sought reinstatement with back wages

, andhfnrther regularisation.

! 4. The Tlearned counsel for the applicants nas

, further'relied on the ratio in Gujarat Electricity Board v,

Hind Mazdoor Sabha & Ors., JT 1985 (4) SC 264 to contend

that 1f the contract 1s sham and is not genuine and there
js_ overa11 superv1s1on of the work by the respondents and
the app11cants work1ng under their control and the work was
nf 1ntegra1 part of the overal? Work to be executed for the

purpose of the respondents off1ce the applicants are to be

' treated»-and. deemed to be ' employees of the official

respondents and cannot be deprived of the same treatment

which is meted out to similariy circumstance Group ’¢?

employees. Further placing reliance on latest decision of

the Apex Court 1in Steel Authority of India (td, V.

’

contended that 1f there exists relationship of master and
servant between the app11cants and respondents and if the

contract‘. camouf?age and a .8ham then’ they are to be

',;treatedJ'mp1oyees of the respondents.n
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5. .The respondents, on the other hand, strongly

Hrebutting the content1one of the applicants stated that the

"iijapp1icants are not ent1tTed for the re11efs prayed for. It

~ﬂ}51e stated that su1tab1e and willing c¢children of the

E'emp "yees of 'CSIR were engaged for the job of data entry

e‘1‘

hout Qany assurance . for absorption or according them

‘7“;te'porary 'etatus., The work was of not regular nature and

Alo be done dur1ng odd houre when the computers were
tThey are - being pa1d after verification of their work
: as‘ a pure1y temporary arrangement. On the advice of the
.Jo1nt Secretary (Admn ) and Financial Advisers the services
of the 'app11cants have been dispensed with on 31.7.834,
Merefy.‘to nelp them being the wards of emplioyees of
reepdndents they‘have been engaged for a limited period on
- a WOrkV.of seasonal nature and are being paid in cash
through the cashier in a routine manner, As they are
ne1ther the workers of the respondents nor the contractual

(
1aboure . but workers of NPS th1s Court has no Jjurisdiction

:to.entertain.thevr gr1evancee being not the holder of civil
poete' It is etated that in case of any termination, being
_ the workera of contractor for all practical purposes and as
_ the‘ reepdndente have nothing to do with them they can
approacn:the NPS fer necessary action. By placing reliance

on. the contract for Data Entry it is contended that the

_ same has been entered between the NPS and thereafter they

__have been engaged by the NPS, with the stipulation that the

,tontract would be terminated without assigning any reasons.
They Mnave not been engaged by the respondents on contract
bas1s;;; In fact the contract was between the NPS and the
tespondents and: the app11cants nave been engaged by the NPS

'The: payment was made by the respondents to the NPS. The




(6)
contractor used to pay them to avoid exploitatiofi. The

fgapp11cants, have.not marked any attendance and were workers

“tthe said Agency ?he.respondente only paid to the

o

";fcontractor 50% ae service charges of the total wages paid

>'ﬂto the appT1cants for providing manpower. The earilier

;L“eerv1ce ‘rendered by them was of purely seasonal nature and

~:;off temporary durat1on. As the applicants are not on the

»;fr011s of the reepondents there is no queetioﬁ of their

f;be1ng threatened for termination being the workers of the

";NPS:Land_ they have no right to seek relief through the
reepehdents. As lthe applicants were neither contract
workers nor daily wager but staff of NPS the application of
the ratio cited supra would have no application in the
_fatte and circumstances of the present case. The contract
is ‘ne1ther a sham and the applicants are not at all under
the control of the respondents nor -have been paid by them.
T

,,g - 8. The app11cante in their rejoinder re-iterated
their: conteht1one taken in the OA and have placed documents
to ehowt that they . have been. paid through cheques by the

_respondents and have ‘marked attehdance.

7.'l We have carefully considered the riva)
_contentions of.:the perties-and'perueed the material on
-record The question which is to be decided is whether the
app11cants ére either daiiy wagers or contract labours and

are amenable to the jurisdiction of this court?

8. Frem the perusal of the pleadings and after
:;carefu] coheideration of the matter I am of the considered
~view :that this court has no jurisdiction to entertain the

© grievance of the applicants for regularisation as they do
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come ‘w{thin the ambit of Section 14 of the

I Administratiye'Tribuna1s Act, 1985. The applicants who are

the wards of the serving employees have been engaged on a

’ seasonal work and have performed the duties on odd hours

which cannOt 7be treated as the work of perennial nature.
They had worked under the superviewon of officers whenever

the computers were free for use. They have been paid ,on

t

e s kY

the bae1s of the1r work and not on da11y wages. As this

i wasv on1y a temporary arrangement to help the wards of the

y N employeee of . the .respondents,for a limited periocd this
l; would not g1ve any rise to any claim or right to seek
‘E ,regu]ar1sation., in view of the decis1on taken by the
reepondents .1n consu1tation w1th the Financial Adviser and
Joint Secretary (Admn ) the engagement was reviewed and the

services of the app11cants have been dispensed with w.e.f.
.f 31.7.94, Supsequent1y, the contract for doing this job
Z which was not of perenniai nature has been.assigned to one
ii ' M/s 'NPS twho in turn entered into an agreement with the

| < :

o : respondent3'3and the _app11cants have been engaged as

, emp1oyees LNPS,T The contract for Data Entry has been

, entered -between the“NPS and the. respondents where one of

the conditions was to 'carry out the work ensuring

sat1sfactoryvfserv1ce of the emp1oyee and the payment is to

u . .be made by cheque ver1f1ed by the competent authority the

right of term1nat1on of contract was with the respondents

_Without aSS]gning any_reasons. The app11cants who have

been 'engaged by M/s NPS as their staff by no stretch of

imagination can be treated as either employees on daily
wages or contract labour. The contract entered between the
NPS and the respondents cannot be treated to be a sham.

The app1icants have been under the employment of NPS have

no  master and eervant7 relationship- with the official

e
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. ratio in Steel Authority of India’s case (supra) it i

(8

-respondents There is no quest1on of Section 10 the
_hContract Labour (Regu1at1cn and Abo11t10n) Act in the facts

,hand c1rcumstances of the present case. .Even applying the

o

incumbent for the appiicants to prove that the contract was

,ﬂsham and camouflage and the contract labours working were
’in. fact the. emp1oyees of the principal employer. Even

ﬂ:11ft1ng the vei1 this cannot be observed} that the

app]icante were having any relationship with the official

hrespondents were having any direct employment of the
'TCounc11 ’ The attendance register shown is not an

' attendance reg1ster maintained by the official respondents

but -

; théj?‘ employeee 'attend to the work. In absence of any

authent1cat1on or s1gnature of the respondents the same
cannot Dbe treated to be an official document to show that

the appiicants have been working under the direct

,~supervjsory control of the official respondents.

9. As regards cheques are concerned, the payment
’“,Te to be made “to the contractor and who in  turn will
disburse the wages to appiicants would not be a valid proof
.,or" an authentic document to show that the applicants have

,.been under, the employment of pr1nc1pa1 empioyer and were

,:hav1ng master and servant retlationship.

,u

10.. As‘ regards the certificates issued by the

W;CcUncjl, this has been done with a view to give a

cert1f1cate to the app?icants which can be used for their

further assignment ‘and employment but would not indicate

that they were the empioyees of the respondents,

18 the attendance reg1ster of NPS to ensure that
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fF ‘ 11{?' iné this view of the matter when the
{iappjﬁchnts héve 'fa11ed to éstab\ish thaﬁ they are having
N any 'Maéter-sérvant re1at$onsh1p with the respondents and

are either daily wagers or contractual labours directly 1in

:j c6ntro}” of the respondents this court has certainiy no

jentertain their grievances as per the

ction 14 of the Administrative Tribunals

e
Cu L

result and having regard to the

‘the:

&

~ “.reasons’ recorded - above, these OAs are dismissed, but

. "without. any order ‘as to costs.

'x'.i .13, pet a copy of this order be placed in the

case file of each case.

i R - S: 0 o—
- o (SHANKER RAJU)
MEMBER (J)
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