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New Delhi, this the day of ]]%ﬂmay, 20001 .
Hon’ble Shri Govindan S. Tampi, Member(A)
Shri B.R. Lal,
/0 Late Shri Bhal Thakur,
R0 B=7/75/1, DDA Flats, )
Safdarjung Enclave, e fpplicant.
New Delhi-11002%.
(By advocate: Shri Shyam Babu)
: Varsus
1. Union of India through
comptroller & auditor
general of India,
10, Bahadur Shah Zafar Marg,
I.F. Estate
Mew Delhi - 110002.
2. fcoountant General (Audit) Delhi,
S.G.C.R. Building
- I.P.Estate
Mew Delhi~110002.
2 4 _ 3. Bank of India
' safdarjung Enclave Branch,
New Delhl 110029 »
through its Manager Respondants
(By advocate: Sh.M.K.Gupta)
Order
By Shri Govindan S. Tampi, Member (A)
applicant in this 0a, challenges  order
No . PAO/PN-916/94-2000  issued by the Accountant
, )
General (Audit), Delhi and seeks a declaration directing
his TfTixation of pay in the pay scale of Rs.2250-2500/
ks -
W.e.f. 26.4.82, when his junior was promoted to that
grade or in the scale of Rs.5%00~6700 w.e.f. 1.1.86,

with all consequential pensionary/reitral benefits
including arrears with interest. 2. The facts of the
casa ‘as  brought out in the application are that the
applicant, belonging to the Indian Audit and Accounts
Zervice, while working in the grade of Rs.2000-2250/-~
proceeded  on deputation as Financial aAdviser and Chief
wecounts  Officer  in Chukha Hydel Project, Chimakothi, .
Bhutan and was granted ths pay scale of Rs.2250-2500
wae,F 1.5.1980; While he was in the foreign service,

he become eligible for promotion as Accountant General
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Level II  in the scale of Rs.2250-2500 when his Junior
was promoted on 26.4.1982. But being on deputation, he
was  not so‘promoted. His reprasentation dated 1.10.8%
seaking refixation of his pay in the grade of
Rs.2250-2500 inviting the attention to Note ¥ below Rule
%% of the CCS (Pension) Rules, 1972, keeping in view his
impending retirement on 31.5.1983, did not meet with anwy
SUCCRSS . Hea ‘remained on deputation till his
superannuation on 31.5.1983 when he was informed that
there would not be any material difference 1in  his
emoluments for the purpose of pension, aé his pay of
Rs.2250/~  in Selection Grade of Junior aAdministrative
Gradse was the same as the minimum pay in  Accountant
General’s grade. His pension was accordingly finalised
at the stage of Rs.2250/~. Following the acceptance of
the recommendations of the Ywth Central Pay Commission
wee. . l.l~;9?0, pay of Govt. Servants who retired
prior to 1.1.86 were fixed for purposes of pension in
the scale of the post held by them at the time of their
retirement. The scale of pay of Rs.2000~2250/~ held by
the applicant by the time of his retirement had becoms
R . 4500~5700 while the pay scale of Accountant General
Level~Il at Rs.2250-2500 which he became eligible to
hold  had become Rs.5900-$700 w.e.f. 1.1.1986. 1In wview
of the above,‘the applicant represented on 10.46.1998,
for notional fixation of his péy in tha grade of
doccountant  General Level~II, to which grade he would
have beaen promotedAbut for his procaeding' on  foreign
service. In response to the reference made to it by the
respondents on  24.9.1998, Deptt. of Psnsion and
Pensioner’s Welfare confirmed on 13.11.1998 that "the
pay  which he would have drawn under the Government, had’

he not been on foreign service shall be treated as pay
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for the post held by the pensioner at the time of
Eetirement” but left the decision with regard to holding
of the post under the Govi. in a particular pay scale
with the concerned administrative authority. In wisw of
the above clarification, the applicant®s pay Was
notionally fixad on 1.1.198% and pesnsionary benefits
were to be worked out accordingly. Therefore, his
pension came to be Fixed at Rs.9200/~ in the revised pay
scale of Rs.18,400-22,400 w.e.f. 1.1.199¢ by letter
cdated 29.1.1999. As the applicant would have become
focountant General but for'his proceading on deputation,
he regusstad that.he be granted the above benefit w.a.f.
ppril 1982, when his junior got the promotion. In replw
to the above Deptt. of Pensions and Pensioners’ Welfare
gave a Tavourabkle clarification; endorsing his case in
view of Note 7 below Rule 33 of the Central Civil
Service (Pension) Rules, 1972. Still the respondents
indicated in  their order dated 19.8.1999 that had the
applicant chosen to revert, when his Junior was ﬁromotﬁd
as Accountant General, he also would have been placed in
the rank of Accountant General and granted pay
accofdinglyk Mowewver by their subsequant order dated
16.2.2000, respondents reduced.without any notice Lthe

pension of fhe applicant from Rs.9200~ to Rs.7150/-

-

arbitrarily placing him in the scal

of

]
e

Rs.14,200-18,300, corresponding to the pre-revised scale
of Rs.Z000~2250. ﬁppiicantfs representation against the
same on  3.3.2000 and reminder dated 3.5.2000 had not
been responded fo. Hence the 0OA. Operation of the
impugned order has been staved by the Tribunal till the

disposal of this 0a.
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; shri Shyam Babu, learned counsel for the
applicant states that as the applicant would have becoms
accountant General in the pay scale of Rs . 2250~2500/ ~
but for his deputation, his pay should notionally have
been fixed at Rs.5900-4700 as on 1.1.1986 and the
pension should have been worked out accotrdingly,
followad by replacement process w.e.f. 1.1.96. This is

supported by Note 7 below Rule 33 of the Pansion Rules.

pocordingly the first fixation of his pension at
R, 9200/~ Wee.F. 1.1.%% was correct while the
subsequent move . to reduce the same to Rs.7150/- was
therefore illegal. pocording to Shri Shyam  Babu the

applicant should have been considered for promotion even
while he was on  deputation, whaen his junior was
considered for promotion and in fact promoted and theare
was no reason, 1t could have been denied. It was also
worth—~while to mention that the applicant had written to
the respondents  In this connection in  Octobsr 1982
inviting their attention to the promotion of his junicr
and his own Impending retirement in May 1983. Learnead
counsel also referred to the decision of the Hon'ble

Bupreme Court in the case of State of Mysore Vs  M.H.

Bellary AIR 1965 Supreme Court 868 (V.52.C.135) wherein
it has been held that " So long therefore the service of
the employees in the new Deptt. I satisfactory and he
is obtaining the increments and promotions in  that
Deptt., It stands to reason that satisfactory service
and  thes manner of its dischargs of the post he
notionally bills, should be deemed to be rendered in the
parént department also so as to entitle him to promotion
which are opsn on senior‘itywcumwmeritwbaj&s’:a”~ Natural
corrolory would therefore be to grant the applicant

benefits flowing from the above promotion sven if only

rnoticnally, which is also supported by Note-7 below Rule
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33 of the Pension Rules. Further the only correction
permitted under Rule 70 of the Pension Rules was to
rectify error, which was either a calculation mistake or
sccidental error, which was not thes case in the present
instance. MHere a conscious decision has been taken tao
grant him pension @ Rs.9200/~ p.m. which has

subsequently been modified holding that he was not

entitled for a particular grade. This would, in no
circumstances be construed as a clerical error. 5
suzh, the downward revision of the pension

retrospactively and that too without putting him Gh
notice was improper and deserved to be set aside, urges

Shri shvam Babu.

4. Forcaefully repslling the above contentions,
Shri M.K.Gupta, learned counsel for the respondents
argues that as the applicant was never promoted to and
never held the post of ﬁcéountant General Level 1I, he
was not entitled for the benefits of the higher posts as
a few of his seniors were also awaiting promotion and as
per terms of the deputation, the applicant on becoming
dua Tfor promotion in the parent cadre was not entitled
to  financial benefits of the same during the period of
deputation. Correct interpretation of Note 7 below Rule
2%  is  that the pay that the Gowvernment servant would

have drawn had h

B

not been in foreign service shall
alone be treated as emoluments. The mere fact that a
parsan junior to the applicant was promoted 5
Recountant  General Level-I1  does not confer him  any
right for promotion as a few seniors were still awaiting
promotion and the promotion on NBR can be given on one
to one basis, which has been granted to one, much seniopr
to  the applicant. The applicant cannot have ary

grievance about it. Shri Gupta also informs that the




-+

>

office, whil

1z
¥
520
iz
xz

respondents had already intimated the applicant on
a7 11.82 that in terms of the terms of his deputation,
merely on his becoming due for promotion in his parent

he was still on deputation hs was not

@

entitled for financial benefits of the same during the
perind of deputation. In respoﬁse to a query from the
Court Shri Gupta fairly conceded that one Shri 3S.0.
anand, who  was admittedly junior to the applicant was
promoted.as Acoountant General Level~I1 and continued to
work in that capacity, but indicated that this promotion
.was a mistake and that one mistake per se would not
grant any right to the applicant for promotion  and
consaguent fixation of pay in the higher grade. #&s the
applicant was never promoted as  Accountant General
Level-II, he could not have been granted the benefit of
higher pay even if notionally with consequential retiral
banafits. Hernce the decision of the respondents by the
impugned order dated 16.2.2000. The same cannot be
gquestioned. aocording  to Shri Gupta, the applicant’s
case would have been considered for promotion if he had
got himself repatriated at the time when his junior was
promoted and not otherwise. Note 7 below Rule 33, cited
by the applicant did not come to hiszs rescue. Nor died
the reliance, placed by him on the decision of the
Hon’ble Supreme Court, as his case was distinguishable
in fact from the said in view of the specific terms of

his deputation. Nothing also . turned on the
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larification given by the Department of Pension and

Fensioners® Welfare dated 13.11.98, as the sajid

authority had left the matter for the Administrative

AUthority to decide which they had correctly done That

bein 2. cas i
g the. case, the applicant has been correctly  and

lggally dg@lt wWwith and he had no reasons to complai
- 3 s AL .

FRespondent ifi
pondsnts  hawve only rectified a mistake, which they

("
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were  legally bound and expected to do  submits Shri
Gupta. Me also submits that the respondents would be
pr&pared to issus a frE$h'notice and take a decision If
the requirements of natﬁral justice so warranted. in
view of the above, the learned counsal felt that the

impugned order deserved to be endorsed and the

application dismissed.

5. In his PejoinderAShri Shyam Babu urges that it
was not material for the applicant whether a few of his
seniors were not promoted. If was.strictly not his
concarn. But his concern was that one of his Jjuniors
had bkeen promoted which gave him a cause of action and
the same he was pursuing only for getting the pensionarwy
benafits. He challenges the argument raised on behalf
of the Department that it was incumbent on his part to
have returned to the Department for being considered for
promotion as there was no statutory prescription Tor the
abhowve. In the pressnt application he mwas only
gquaestioning the downward revision of his pension which
was  correctly fixed, kesping in mind Note 7 below Rule

33 of the Pension Rules, among others. 3hri 3hvam Babu
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eiterates that the emoluments should have besen worked
out, not on the basis of what he has been drawing at the
time of his deputation but what ha would have drawn in
the parsent Qrganisation bt for his deputation.
Fixation of pay could only have been on that basis and
the impugned order which seeks to go against it was
lmproper and deserved to be set at nought according to

Shri Shyvam Babu.

G I have carefully considered the rival
contention and perused the papers brought on record. In

this case, applicant’s pension fixed at Rs.9200/~ has

e
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bean brought down to Rs.7150/~ by the impugned order,
without putting him on notice. Respondents héve averred
that they had taken this decision as the pension was
wrongly Tixed at Rs.9200/~ keeping his pay notionally at
Re.18400/~, which in fact should have been reckoned only
at Rs.l14300/~, as the applicant had worked only in the
grade of Rs.2000-2250/~ at the time of superannuation.
On the other hand, applicant’s contention is that he was
correctly entitled to be promoted as Accountant General
Level~II in the grade of Rs.2250-2500/~ before his
retirement when his junior was so promoted and thersfore
his notional pay following the acceptance of Vith Pavy
Commission should have been fixed at Rs.18400/~ and the

s

e

pension Rs.$200/~, as was correctly done befors
being illegally revised downwards. On examination of
the issue, I find that the applicant’s case has merit.
The applicant proceeded on deputation in 1980 when he
was during the pay scale of Rs.2000-2250/- and his pay
on  deputation was fixed in the scale of Re . 2250/ 2500/,
While hne waz continuing on deputation, his Junior was
promoted as focountant Ganeral Level—~11 wee.F.
26.4.1982, following which on 1.10.82 he wrote to the
respondents  sesking promotion/refixation ~ which Was
replied by the respondents demi officially on 27.11.8%
intimating that in terms of the deputation” officer
becoming due Tor promotion in his parent department,
while still on deputation, is not entitled to financial
benefits of the same during the period of deputation.”
This doss not in any way msans that even after the
deputation 1is owver, the bensefits can or should be held
back. In fact while he was on deputation the applicant
was placed and was drawing pay in the higher scale of
Rs.2250-2500/~ which he would have esarned from april

1982 when his junior was promoted as fccountant General
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Level~I11, but for his deputation. There is therefore no
guestion of his asking for the financial benefits of his
promotion, while he continued to be on deputation. What
has been asked Tor and granted originally and taken
subseguently Is the fixation of pay at the higher grade
far fixation of pension. Thislis clearly covered by
Note~7 below Rule 33 of the CCS (Pension) Rules 197%,
which reads as follows:-
"Pay drawn by a Government servant

while on TFToreign service shall not be

traated as emoluments but the pay which hes

would have drawn under the Government had he

noet  bkeen on foreign service shall above be

treated a8 emoluments” . (Emphasis

supplied).
This note is sought to be inferpreted by the respondents
holding that as  in the parent department he was not
promoted to or hald the post of ﬁccountanf General
Leval~II1 in tﬁe pay scale of Rs. 2250-2500/-, before
his retirement on superannuation hisz smolumesnts  would
have to be worked out at the appropriate level in  the
1 ower écale of Rs. 2000-2250/-. Respondents do fairly
concede that a jUhior of the applicant has been promotsd
but go on  to describe it as a mistake which did not
according to  them give any right to the applicanﬁ T
agitats. At the same time, it is pertinent that the
respondents did not take any corrective action, if it
was a mistake, but permitted it to continue. In fact in
their letter dated 19.8.9% the respondents have averred
as  below "The.fact that 3Shri Lal’s junior was promoted
to  the grade prior to Shri Lal’s retirement gives an
indication thét all those senior to him were also
eligible for promotions, but they were not promoted

because they were out of the Department. Therefore 1If

hiri Lal had chosen to revert to the Department on

4

the date on which Shri anand was promoted to
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the grade of Aa.G., he would have been plaéed in the rank
of Accountant General (Level-II) and given the pay of
the rank”. On the basis of this communication, which
has not been disputed by the respondents, it is evident
that thé applicant would have been placed in the rank
and pay of Accountant Gen@rél but for the fact of his
not reverting to the parent organisation in april, 1982.
Mere fact of his non~reversion from deputation did not
extinguish his right for consideration for placement the
rank and pay as éaccountant Genseral Level-II notionallw
for grant of consequential retiral benefits. Decision

of the Hon’ble apex Court in the case of State of Mysore

Vi M. Bellary (Supra) squaraly COVENS the

situation. Accepting any proposition to the contrary
would mean denying to the applicant, ths benefit of
. * dract oy
pension on  the basis of the pay he was actually(_mn
deputation at the time of his retirement or the pay he
would Have drawn if he was not on deputation. Such a
situation has no sanction in law. Besidés, thé fact
that a few of his seniors who were similarly placed did
not protest or acquiesed in the promotion of the Junior
Ehri fnand does not militate against the claim of
applicant, as he_had made his representation, in the
matter in October, 1982 itself, specifically keeping in
mind his superannuation in Maw, 1983, In the

clroumstances, it is evident that the respondents  had

corractly interpreted the clarification given by
Department of Pensions and Pensionars” Welfare on

13,1098  and fixed his pay notionally at Rs . 59004700/~
w.e.f.1.1.85 and at Rs., 18400-22400/~ w.e.f. 1.1.96 and
worked out his pension at Rs.9200/-~. There was no
reasonable ground or justification to revise it
damnwards. This decision was therefors Wrong and has to

be set aside. The applicant had also stated -that the
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downward revision in pension was ordered by the
respondents  without putting him on notice. In this

connection, I find that the learned counsel for the
respondents  had stated at the bar that they would be
prepared to do the needful to issue a notice to the
applicant and rectify the omission if any concerning
fulfilment of the principles of natural Jjustice. To my
mind, that. would not now be necessary as the Impugned
order is being set aside not for wiolation of the
principles of natural justice but on merits. I am also
not convinced of the raspondents’ plea that what has
been done is only the rectification of a mistake-a
clerical esrror-of calculation and re-computation, as the
downward revision -ordered s on acoount of  a  wrong
interpretation of law and incorrect application of ﬁ@@%s

by the respondents. The same therefore has to fail.

7. In the result, the application succeeds and Iis
accordingly allowed. The impugned order dated 146.2.2000

iz quashed and set aside with all consequential bsnefits

to the applicant. The interim order grante n 1.4%.2000

is made absolute.




