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I . . Applicant

V s •

National Capital Govt. of Delhi
Services Departinerit
(Through Divisional Commissioner
Tees Hazari Court, Delhi)

he

W

Secretary
Rajya Sainik Board
1, Rajpur Road
Delhi• ■ ■ • Respondents

(By Shri Dev^esh Singh with Shri Amit Singh, Advocate)

ORDER (Oral)

Hon'ble Shri Shanker Ra.iu. M(J)

Learned counsel for the appxiu-aiix is uu

present even on second Ccill uux applixianu ia

in person. Heard the learned counsel for

respondents and perused the pleadings taken in this

OA.

2. The applicant, who is an ex-service man

had applied for the Gov'ernment job and on

recommendation of Staff Selection Commission, he was

oITered the post of LDC vide Memo. dated li^.o.xSaG on

probcition for a period of two years from the date of

his appointment. The applicant has constinxexi the

terms and conditions offered to him. In view of the



by

offt=r of appointment dated 12.8.1935, inter-alia,

xnuludes the clause 2(b) which is reproduced as under:

"The appointment may be terminated at any time
one month notice given by either side, viz; the

appoxn^ee or the appointing authority without
assigning any reason of terminating the service of the
appointee forthwith or before expiration of the
stipulated period of notice by making payment to him
Oi suiii ey^uivaxenu uo uhe pay and allowances or the
unexpired portion thereof,"

3. According to the applicant he had

per j. oi iiiing his duties diligently without any adverse

matericil against him. The applicant assails an order

uaueu £.0. I .1998 whereby his services have been

terminated under Rule 5(1) of CC3 (Temporary Service)

nUxes, xcio5 uj entitling him to claim a sum equivalent

uo tne amount, of his pay and allowances for the period

of notice at the same rates immediately after joining

lit the setvice. ouch notice fall short in this case.

4 B ilio apjjx 1 tjctiiL. uiialxenges the order passed

in an appeal vide order dated 20.10.1998, which was

passeix alter considering his representation/appeal

dated 31.7.1998. The applicant moved an MA 1421/2000

seeking condonation of delay in filing the present OA

on tut! gi ouiid that after receipt of the order of

te 1 illj.iici11 on he suffered an attack of acute depressive

fSjfCnosis and was declared fit to resume his duties on

20.4.2000. Further, he has contended that in August,

1:7ci9, the applicant lost his father and was looking

after the family as well as on 30.10.1999 his

teither-in-law also died because of that entire burden

Oj. the two j.amilies had come to his shoulders.
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b. In thsss c 1 rcuinstances , he states that the

delay in filing" the present OA was intentional
fcuaj

and , ' on acco'iint of the reasons beyond his

control ■ The ajiplleant challenges the iinpiigned order

of terniination on the ground that the same is resorted

to under R'ule 5(1 ) of COS (Temporary Service) Rules,

ISub whereas in terms of CM dated 26.8.1967 the person

appointed on probation cannot be terminated under R'ule

5(1) of the GCS (Temporary Service) Rules, 1365. It

has been further contended that as the services of the

applicant w'as satisfactory and there was no adverse

remarks against him as s'uch the act of the respondents

was arbitrary and illegal.

6. The respondents have refuted the claim of

the applicant and vehemently opposed MA No.1421/2000

for• condonation of delay on the ground that the

reasons add'uced by the applicant are vag'ue ano ai.e

absolutely false. According to the respondents, as

alleged by the applicant that he has having acute

depressive psychosis and was under treatment since

27.10.1998 to 20.4.2000 was absolutely false and the

medical certificate produced by the applicant wat. tilsu

false and manipulated. In support of the claim, uhe

r e&fspondents have produced a letter dated 22.9.2000,

,  attaching the various applications made by1 n t e r ~ a 11 a

the applicant for seeking employment by taking the

benefit of ex-service man and these applicatiuiia

pertains to the period from 1.9.1998 to December,

1998. In this regard, it is contended that the

applicant was seeking employment elsewhere and his
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contention tliat lie was liaving depressive psychosis is

a.ut>ulU btix i laj-St; ctiiu i aui L.t;u •

7. As regards on merits, it has been

contended by the learned counsel for the respondents

that the OM relied upon is only directory and the

services of a, probationer can be terminated under Rule

cr^l \ ^ j? r^rxn r m - -i- -5 -> "i- .r- -
j\l) uj. ^ J. tiJUiJurar J ot;xvj.ut:y n,U-Lt:i=, i ri u ij wiilCii art:

very much applicable in the case of the applicantt It

X a further conteiided that the work and conduct of' the

applicant during the ptsxiod of probation was not upto

the mark and he has been issued memos on five

occasions dated 25.2.1997, 24.4.1997, 19.8.1997,

6.1.1998 and 3.2.1998 with a view to correct the

applicant but despite issuance of these memos, the

performance of the applicant has not been upto the

mark. By resorting Rule 5(1) ibid, the services of

the applicant has been terminated. It has been

further stated that a probationer has no right to the

service and an order of termination is simple wixnoui.

casting any stigma or it cannot be stated as illegal

or unsustainable in view of the ratio laid down by the

Apex Court in State of Uttar Pradesh and Another Vs.

Kaushal Kishore Shukla. 1931 SCC (L&S) 587.

8. The applicant in his rejoinder attached

,J , j io A inno -.-.J a innn
ceixaxii uxuexS Qcii^tia xo.4.xo:7o txilu ii.-t.xcj^o, pcisit>eu

by the respondents, whereby the period of absence of

the applicant on which he has been issued notices is

treated as lea've of the kind due.
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I  have heard the learned counsel of the

respondents and perused the pleadings as well as

inaterial available on the record in this OA. As far

as the limitation is concerned the respondents have

fiassed an order dated 20.10.1fao, on

appeal/representation made by the applicant, and the

applicant in view of the otscuiun u± tue

Administrative Tribunals Act, 1385 has one year to

approach the Tribunal which was expired on 13.10.1933.

The applicant has been filed • the application on

8.5.2000, i.e., after a delay of about seven months.

The grounds adduced by the applicant in suppoi. l. oi his^

MA for condonation of delay are that he was having

acute depressive psychosis and was under treatment. x

have seen the medical ctii'tiiiCcitt; attciv^ht^d wii^n uiit^

MA, filed by the applicant, which has been issued by

Dr. R.Tripathy of Indu X-Ray Lab & Nursing Home. In

this medical certificate, it has been mentioned that

the applicant was sufferiiig irom acuxt; dt;pi tsEbivt:

psychosis since 27.10.1338 and has been declared fit

to resume his duties on 20.4.2000. The Doctor who

xssued the certificaut; xu Liiit^ appxioanLi is hx/lj a

psychiatrist. Apart from, the documents produced by

the respondents clearly prove that during the period

when it W'a.s alleged by the applicanu uhat he hau

suffering from acute depressive psychosis, he has been

making representations for Government job in various

departments taking the benefit of the ex-service man.

In view of the evidence produced by the respondents,

the certificate produced by the applicant does not

inspire confidence. In this view of the uiatter, x

feel that the grounds alleged by the applicant to
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justify the delay in filing the present appxiuauion

ar© not justifiable and ratiuiial. In tne abseiice oi

s-ny justified ground taken by the applicants j.or uexaj'

in filing the present application, the MA 1421/2000 is

p,gje©ted and as the OA is filed beyond the ximitaisiou

period prescribed under Section 21 of the

A -1.iinistrative Tribunals Act, 1985, the same is barred

by 1 xmi t at 1 oii

_ „ a. 1.
ur bue

r e £> o 1" t e d

10. I also proceed to deal the case on

merits. According to the applicant, ne nas ueen

appointed under certain terms and conditions anu one

of the conditions prescribed in the order daxeu

12.8.19S6 was that the appointment may be terminated

at any time by one month notice given by exxiier tjide

or payment of sum equivalent to the pay and allowances

unexpired portion thereof. The respondents

to Rule 5(1) of COS (Temporary Service)

Rules, 1365. The OM relied upon by the applicant to

contend that it excludes operation of COS (lempurary

Service) Rules, 1355, if the probationer is governed

terms and conditions of his appointment. The OM dated

26.8.136 7 is- reproduced as under;

"(5) Non-applicability of Ruxe 5
termination of service in the case ^ of
probationers/persons pn probation. - A question nas
arisen whether this rule should be invoked also in tne
case of persons appointed on probation, whexe in
appointment letter a specific condition regarding
terminsition of service without any notice during^oi ̂au
the end of the period of probation (including extended
period, if any), has been provided. The position^ is
that the COS (TS) Rules do not specii. icalxj* excxuoe
probsitioners or persons on probation as sncii.
However, in view of the specific condiuion regaiding
termination of service without any notice during Oi.- ^ai.
the end of the period of probation (including extended
period, if any) it has been decided, in consultation
with the Ministry of Law, that in cases where such a
pro'v'ision has been specifically made in xhe leuxei o±
appointment, it would be desirable to terminate the

L
\
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sBrvices of tli6 probationsr/psrson oii i^robabiori in
4-^ -4? 4-1 T-4-4-_—. „-f? , 4,-.U— J 4- -J „ — Tn.-l-
ueiiiiB ui Lilt; ieLLei ui. appu iii LiTleii u aiiu iiu l uiiuer Kults

5(1) of the GCS (To) Rulas, 1965.

11 T 1.^ ,^ ^ ̂ J-Lv i.1 J3 r\\A
-L i • ± iiavG Cajrexu_Lx5' suiie biix uu^ii uiit; iatixu wl'i

dated 26.8.1967 which is not a mandatory guideline.

T.'X ̂ .4- X, T 1-^ Z ̂  4_1 4- XI 44? Xl
WiiaL: iicl:3 utJtiii timjJiicia X StJu x ijiictu xii uiit; tivenuj xx biit:

services of probationer is to be dispensed with by way

~ -V 4--. 4.^^4-4-,^ XT — 4X 4 .-, J 4-^r'X,1^ 4 X-T -...4- 4
Ui Lu 1 iiii na L X uii Liieii XL IS uetsxrauxe lu uaKe xesulL lu

the terms of the letter of appointment and not under

R-.i_ rli x --T rin' n /rpoX n,,T , XQrxir t.7_ 474._-J xl^x xL-
uxe u\xi ux uuo \ 1 j nuxeS, xauu. We x xnu nia l bile

respondents while terminating the services of the

^14_-.„x U, 3 14--J __4XX_ XX__ 34X4-.,-™ -.4? T-XX
ai-<jjx xCiiiJ L iiau CumiJxxeu xvxlh Liie CuiiuxxxuilB Ox lebbex'

of ajipointment and by terminating the services of the

applicant forthwith made him entitled to a sum of pay

and allow'ances for the ixeriod on notice which was also

one of the conditions of terminating the services of a

probationer in accordance w'ith Clause 2(b) ibid of the

offer of appointment. In my view, the form of order

would not be relevant for the purpose of this OA.

What is relevant is that the respondents have comiilied

with the pre —recjuisite conditions of termination and

also resorted to terminating the services of a

probationer by following clause 2(b) ibid. In my

view, be-ing ' a directory provis.ion, the OM dated

25.8.1967 IS not mandatory and binding on respondents.

Apart from services of a probationer in a Govt.

service, when he is appointed on temporary basis, can

3  3 4 -43-. J ,-_4_.,-l J X4 — J 34.-3- I44l X -X- r'fO
ut! \'cixxux.y buriiixiiabtiu, Itfaui-bxiig lu n,uxt; O^x; ux uUo

(TS) Rules. As such the order of termination is

legal.

12 ft As regards uiie claxni of the applicant

that hxS services have been teriinnated, under the garb

Ox a Sxiiiple order j whereas the same has been founded

Oil ii.X:=) tipecxfxc Jill£sb:.oiiduct of his rtiiiiaiiiing absent as



he was issued several memos and subsequently his

x-^t;riod ot his absence was treated' as leave of hind

due. From the perusal of the order of termination the

same ex~facie is neither punitive nor caste any stigma

upon the applicant. Apart from itj the respondents'

contention that the applicant's performance during the

period of probation was not upto the mark is also

relevant. A isrobationer has no right to the service

and the same can be dispensed with by a simple order

of termination in case, due to lack of his

performance, the respondents are not inclined to

continue with his services. In this view of mine, I

am fortified by a ratio of the Apex Court in Dipti

Prakash Bener.iee Vs. Satyendra Nath Bose. National

Centre for Basic Sciences. Calcutta & Others. 1SS9 (3)

see 60. As no enquiry has been held to ascertain the

misconduct of the applicant by way of appointing an

enquiry officer and further going ahead with the

enquiry, I feel that the order of termination is

simple order of termination and not punitive as

contended by the applicant.

13. In view of the discussion made above, I

am of the* opinion that the order passed by the

respondents terminating the services of the applicant

as well as the order rejecting the representation are

perfectly legal as per the terms and conditions

mentioned in his offer of appointment. Apart from it

this OA is also barred by limitation. I find no merit

in the application, the same is accordingly dismissed.

No costs.

(SHANKER RAJU)
MEMBER(J)
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