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R No.  249/2007 has been filed byw the raspondoents
in  the Original application Mo.2499/7000 seaking recall and

reviaew of the order passed by the Tribunal on 5.6, 7007

z D.oa. Mo, 2499,/2000 was filed Dy Swaran Sinah ano
B ather applicants assailing their non - selaection to Calpd

Police  in spite of their having qualified themseives in
written test as well as in the interyicw. The above 00 has

bean disposad of on 5.6.7007 with the following direntinne:

Y18, Relswvant Papers procduced for our perusal
makes 1t olear that the applicants have lost out/beon
disqualified only  on  account af the changs in  +the
criterion adopted by the respondants as markse abtained
bv  them have not changed though the cut off meirk TS
Daesn revised  upward  in the case of general  and 2T
candidates. However, there is no explanation as e
N in  the samns circumstances, these who G
disqualified earlier have now entered the  1ist  AF
ciaalifised candidates. Doviously there are factors
which mare than meet the Bve

13, The respondsnts could not nave changad Fhe
criterion for selection fwa months, after the a%]@mtimn
process has  besn completed and results announoed
acoount of their feeling that certain Brrors

omissions  had crapt in the selectinn Drocess to the
detrimaent of applicants, unlass and until
.0 icants we 10 _Aany
Lundys
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advantage in_the sslechtion. That being the case. b
action of the re

foe
ondents in denyving them the call f.or
madical  sxamination was patiently illegal and umiust.
The Tribunal, therefors, have perforce to interfers in

this mattar and render justi

20, Our decision Is also fully fortified by fhe
denision  of tha Hon'ble Supreme Court dated 31.10.7001
in  the ocase of Maharashtra State Road Transport
Corporation and Others Vs. Rajendra Bhimrao Mandve and
others [2002(1)ATJI541] wharein the Hon’ble aApex Court
has observed as below:

"it has  besn repsatedly held by Lthis Court

that  the games of the rules meaning therebw

Ctthat criteria  for selection  aannot  be
altered by the authorities concerned in  the
middle or qfter the process of selection
commenced.

3‘ uy ’ﬁ

21, Dur attention also have besn drawn to one eor
two  decisions of the Principal Rench of this Tribunal .,
in the selection where tha Tribunal had declined o
interferea in  the matter. These, howawvar, AN L
distinguishad. Tre O/ 2782001 filed by ?urinder Iinah
and  decided on 9.4.2000, the applicant had  lost oot
primarily on  account of working out of the wacancics
far OBC  category. Persons of the same category  with
highar  marks had to be accommodated and the applicant
with Tower marks had to be deleted. Tn fact in 1ec)
category of OBC the cut-off marks had remained the same
both before and after the rectification procasc and the
spplicant failure was only on acoount of artting Iower
marks . The same is not the in the mrr et 08
Fimilarly in  0& 88472001 o 7N D007 ke
applicant  an ex armv ca § s dinaual xrv*w; an it
was  Found that he was not a alnduata DUT e WAS given
extra marks treating him to be a graduste
aof a certificate produced by “iw~ This

G

distinguishable from the 0A presentlv ’
the other hand, we have before us the imulilun nf tTha
Principal Bench of  this Tribunal in 04 144571398

decided  on 4.10.1999 where denial of promnotion bo
applicant on the basis of mistake committed by
Departments, was ast aside and benefit grantad to
applicant. We are of the view that n
circumnstannas of  the cass the applicants in  this
should alsa gain.

7. We arsa also awars  of  tha nrincisia
highlighted by the learned counsel fo the re o cant
that smpansimant of a candidate pares dogs not give him
a right for appointment, as pointed out bw The Hon"hle
Supreme  Court  in Rani winibhal Kohetriva Gramin  Bank

lhdnd Rﬁ%acj rapoar _and Others (supra 3. Tha s
of the Hon'ble Suprsme Court in the oase
mmmmmmmmmmmm Rash Vs, UOT & Ors  {1991(3)300 47
Hmwuver, Lhe circumstances of the applicants i thia (o
are oot the same as Tthe partiss oconcernsed in the abows
two decisions.  Here what is under challengs is nnt
nonlasue of appointment to those placed in Ehe aelasms
pansl  but  the same iz directed - gdainst the aciion ~%
the respondsnts in alerting ths rrtrzrimn For =2larts
after the selection process was complates, o ohot

tthe  applicants who have been selanted sarlisr 59 bedindg
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in  others. Therefmre, the rationale in fthe abaove fwe
decisions  cannot  hurt the causs of the applicants  in
this DAL

Ph. In the result. ths DA succaads and  ia
gccordingly allowsed.  The respondents are directesd o
traat the applicants, as having clearad the recruyitment
test in  full  and send them for maadi cal  ewamination
along with others and if found fit. depute them for
training  as  Constable (Ex.). This should be acnes  at
the contest and in anv event within montis from  the
date of receipt of of copy of this crder. This woul
nott call for anv fresh notice being issusd to anvhndw
as  while diszuing notice oan 14. T2 7001 o dmisnion
iheself. the Tribunal had directesd  that 111 fhm
appointments o bse made o the post of Constable (Fu, 0
in  the second phase of recrultment shall be -u\1f,F r

3

the furtl being passed while dj: sposing the 06
Mo costs "

Respondants  in the 08 approached the Hon"bla  Dalhi
High Court in Cwp GEFE/2007 on the grounds that the Tribuns!
had  failed +to take into consideration the sarlier Bindine

precedents. The Hon'ble High Court held as below:-

From o the Judgemsnt lmpugnad, 1t doss not ADEEAT
that the aforementioned contentions  had  boors
preassed  before the | d. Tribunal. ke, Eharafors,
are of the opinion that inter ast of 1uuf1r@ will be
sub served  if. the petitionars file a Feauilsite
e e application befare the L. Tiribuna)
bringing the contentions raised in  the Wt
petition to it notice. "

Manoe this R_A.

Vijava Pandita and Sachin  Chauhan
COUNSE ] for the applicant/petitioners and  respondents

Frespactively.

Ly

4. The main DlHﬂPLRPQUWﬂJOM Shri  vi

e

AvA  Pandita

appearing on  behalf af the review applicants 15  that the

Tribunal  had while disposing the above @ﬂdgf not aonsicerad
) / Sh izl ot

cartain other orders passed by other benches af the Tribunal

. declining +tn interfers in the salection procass and

therefors it  was incumbent on +he part of the Tiibunal \Re

CAHSEe of  disagresement W1t h sarliar decisions  of the
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co-~ardinate  benches  to  have the matter referred o  the
larasr bench. Hes further stated that the mere inclusion of
any  individual’s name In the ss&lect pﬁﬂ@] dnes not  confer
any indefeasible right for appointment . Further acaording
to him  the decision relied upon by the Tribunal  was  nat
applicable o the facts and circumstances of The case  and
that thse selection held was to recrulit the best of the
candidates, based on A fair and unbiased proocsss. Thea
attemnpt of the Government was o &nsure that no arror ch@pf

in tha zelection and their action had ban taken in nDursuance

B
4
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of the sald objiset + sw applicant could not att Aall have
bhaan  faultad . To a specific aquasry from thse Court. the
laarned ocounssel  for  the review applicant responded  that

though ocut off marks had bsen changsd marginally. it ocannot

he treated as any change in thse oriterion.

5. Opposing  the above Shri Sachin  Chauhan  learned
counsel stated that the limited purpose Ffor which the filing
af  the review had been psrmitted by tha High Court, was  to
bring to the attention of the Tribunal details of  othsr
pases, decided by the Do-~ordinate benches of the Tribunal
and  the said permissihn could not have been  used  for
re-arqguing  the matter on merits which the Reviaw applicant
was attenpting to do.  This clearly fell outside the scope of

Tha Review

S

raeview as provided for in AT Aact, 198
Aapplication  was not at all mainteinable, according to Sh.
Chauhan.

é We  have carefully considerad thae mather The
Tribunal  had allowed the abaove 08 as it found that the
reapondants (present applicants) had modifisd the criterion
for selection, after the selection was over and results were

announcsd L which oould not have been dons. Disturbinag the
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“already finalised selection process, to facilitate the

‘adoption of a different standard or benchmark vitiated the

proceedings and hence the Tribunal’s interference. We are
fully aware of the settled position in law, in the cases of

Rani Laxmibai Kshetriya Gramin Bank Vs Chand Behari Kapoor &

Other [1998 (Vol.7) SCC 469] and Sankarshan Das Vs UOI &

Others [1991 (3)SCC 47] that mere empaneliment does not vest

any indefeasible right for appointment and that the applicant
has to avail turn. But here the issue is different and the
Selection process has got vitiated on account of the change
in criterion and the Tribunal had correctly interfered in

the respondent’s action and allowed the OA.

7. The scope of review lies in a narrow compass. As
per Section 22 (3) (f) of the Adminiétrative Tribunals Act,
1985 read with Order 47, Rules (1) and (2) of CcPC review is
maintainable when there is an error apparent on the face of
the record or on discovery of new and important material
which even after exercise of due diligence was not within

the knowledge of persons seeking review.

8. In the conspectus of the above we have perused the
reasons, as:%directed by the High Court, giving liberty to
the review applicants to press the contention of
non-consideration of decisions of the co-ordinate Benches
where identical matters have been dismissed holding the
selection as legal and within .rules is concerned, and in the

light of the decision of the Apex Court in §.T. Rooplal’s

case (supra) wherein the following observations have been

made ;-

i
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172, AL the outset, we must BXDI %S OUF
serious  dissatisfaction in  regard o the
manner  in which a co-ordinate Bench of  the
tribunal have owverruled., in affact. An
sarlier Judgment of another co-ordinate Berch
of the same tribunal. Thisz is opposaed o all
principles of Judicial ciascipline. f at
all, the subsequant Bench of the tribunal was
ot The opinion that the sarlisr view taken Dy
the co-ordinate Bsnch of the =same tribunal was
incorrect, it ought to have referred fhe
matter o s largsr Banoch  so  that  the
Al fference of  opinion batwaen the T
co~ordinate  Benches on the same point  could
Mave  been avolded., It is not as if ‘the

2

latter Bench was unaware of the Judgamsnt of
the  earlisr Bench but knowinaly it procesded
to disagree with the said judament againgt
a1l krnown  rules of precedents. Precedents
which enunciate rules of law form ties
foundation of administration of justice under
our  swatem. This is a fundamental principle
which every Presiding Officer of a Judicial
Forum aught. to  know, for consistency  in
interpretation of law alone can  lead +o
public  confidencs in our judicia)l avstem.
This Court has laid down time and again
precedent law  must  be followad b all
concernad; deviation from the szams should be
only ONn A3 procsdure kKnown to Taw. 2
subordinate court is bound by the enunciation
of  law made by the superior courts.
co-ordinate  Banch of a Court cannot DUONOUNNE
Judgement contrary to declaration of law made

by  another Resnch. Tt can only refar it to a

larger Bench if it disagress with the ear] s

pronouncemeant .

“. From the perusal of the order passad by this court

@Y R R

find that this contention of respondents,  1.e,

applicants as  to several decisions of the co-ardinate

/ *A;A toﬂhu

paragraph 21 of the order AkUn note of  thesea

Banches  1in

- -
judgements(_th% sama  have DN

placing  reliancs

Maharashtra  State

/

digstinauished, However,
on the decision of the apex Court  in

Road Transport Corporation and ohhers v

Raiendra RBhimrao

Mandve and QOthers, 7007 (13 ATIT 541.  tha

of .the

cannot

precedent. on

India., 08 has been

DroOness

Apax Court holding  that oriteria  for

be altered in the middle or after the

-
.;,

hias commenoced, whioh a binding

us under article 141 of the Constitution cf

TEnw T Qg

allowed. The ocontention of
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applicants that the matter should have been referred to &
largsr Bench cannot be sustained in tha wake of the decision
of  the dApex Court holding the fiLL%, which has been relisd
' v

upon and has the effect of over-ruling the decisions of ths

co~ordinate Benches .

10, Moraover, learnsd counsal for review applicants
attampts  to re-argue the mather and re~agitated the issues
which  have already been adgitated and dealt with by +this
couert . He, however, has failed to paint  out ANV errar

apparant on the face of the record.

11 Apex  Dourt in Meera Bhania wv. Nirmala Kumari

!

ATR 1995 SC 455 has held that "Erroe appar=ant, nn
face of record means an error which strikes one on  mere
looking at  record  and would not require  any lonsg drawn

process  of reasoning on points where there may  conceivablw

& two opinions.’

17. Apaxw Court LThunaabhadra Industries | td. .  The

53

ah, ATR 1964 ¢

e

C 1372 held that +he

crucial  date for determining whethaer or not the tarms of
OXYTIT R.L (1), C.P.C., are satisfied is the date whern Fhe

application for review is filed. 1Ff on that date ne apneal

f

has  been filed, it is compeatent for the court hearing the
petition  for review to diapnsse of the application  on the
merits notwithatanding the pendancy of the appeal, subject
anly  to this, that if before the application for review is=
Finally decided the appeal itself has been disposed of | the

Jurisdiction of the court hearing the review petition wiuyld

comne o an &nd. A review Is by no means  an Anpaal  in

dladuise wheraby an  erroneous decision  is  re-~heard and

corrected,  but lies only  for patent error. We oo etk
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[ consider that this furnishes a suitabls occasion for dealing
with this difference exhaustively ar in any great detail.
but it would suffice for us to say that where without any

elaborate argumsnt ong could point to the error and say hers

-t

a substantial point of law which stares one in the faoce,
and  theaere could reasanably be no two opinions  entertalined
about 1h, a clear case of error apparent on the fames of hthe

record would be made outi.

13, The &apex Court in Chandrs Kanta & énr. v Sheik

Habib, ATR 1975 S0 1500 obssrved "& review of a judgement is
#a  serious  step and reluctant resort to it is  proper onlw
wharse  a glaring omission or patent mistake or like arava
errar  has crept in earlier by judicial fallibilitv. & waers

! i

repatition  through differsnt counsel of old and overruled

argumsnts, a8 second trip over ineffectually coverad ground
aro minor  mistake of inconzsauesntial import  are obviousiw

insufficient.”

14. We have oarefully considered tha ot her
contentions of review applicants and find that all Thair

contentions have been taken into consideration. Tt is 2

settled position of law that if the finding of the courtr is

grroneous  or  is  contrary to law the remsdy  liss nnt  in

review but by way of an appeal.

15. focordingly,  for the forsgoing reasons  as  tha

present. RA is beyond the ambit of Ssction 22 (2) (f) of the

Fodministrative  Tribunals  act of 1985 read with Ordar

o,
£
~4

. -
Rule (1) and (2) of 0PC,,Fhe same is dismissed. This wor
not  howsver, come in the way of the Review Applics

deal with any individual case wherein the

interfersd with on the basis of reasons, nther than ohing:s
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the

criterion  or on

applicant himsslf
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account of any mischief perpetrated v

indivicdual on noatice.

without any merit 1s

Patwal/

but only after putting the ooncsrned

Subject to the above |, RA  being

(Kuldeep \31r11tn1
pambar (1)




