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PRINCIPAL BENCH : NEW DELHI

R.. A, NO.247/2002 IN 0-A, N0,?606/?000

NEW DELHI THIS .. . . DAY OF MAY ?003

HON'BLE SHRI KULDEEP SINGH, MEMBER (J)
HON'BLE SHRI QOVINDAN S TAMP I , MEMBER (A)

Comm"i ss i on e r of Po 1 i ce , Delhi PoI i ce
and 2 ofhersi : F'efifioners

(By Shri Vi j aya Pandi ta Advocate)

VERSUS

L(■).tendan Pa 1 and 7 01.he;rs: Respondents
( By S h r i Sac Li i n C ha.u ha.n , Advocate )

BY HON'BLE SHRI QOVINDAN S. TAMPI, MEMBER (A)

R..A.. No.. . '247/2002 has been fiUed by 'the respondents

i n t h e 0 r i g i n a I a p p 1 'i c a t i o n N o , 2606/2000 s e e k i n g r e c a 11 a n d

reV i 6'.w of 1:: Ite o r-de r f:;.assed by t he T r i bi.j n a 1 on .5 . 6 .. 200'2 ..

2. 0,. A., No. 2606/2000 was filed by Ji ten dan and 7

o t Ii e r s a p p 1. i c a n t s a s s a i 1 i r'l g t h e i r fi o n - s e 1 e c t: i o n t o D e 1 |-i i

Police in spite of their ha'v'ing qualified themselV6js in

written test as well as in the> interview.. The above OA ha?;,

been di sposed of on 5.6.2002 w i t h t he f o 11 ow i n g di rect.i ons »

18.. Relevant, papers produced for our oeru.sal
makes it clear that the app 1 icant.s have 1 ost o111/been
disqua1 ified on1y on account of the change in the
criterion adopted by the respondents as rnarks obtained
by them |-ia've not changed tl'iougli the cut off mark has
been revised upward in the case of general and ST
c a n d i d a t e s . H o w e v e r ,, t here i s n o e .x p 1 ana t. i o n a t. o
how in the same ci rcumstances, these who were
disqualified earlier have, now entered the list, o'f'
qua1ified candidates. 0bvious1y there are factors
wihich more than meet the eyes..

19. The respondents could not have changed the
criterion for selection two months, after the selectio:')
process has been completed and resu1ts announced on
account of their feeling that certai n errors and
omi ssi ons had crept i n the se 1 ecti on process to the
detriment of applicants, Jiilles^^ld un Jj^jaroyc■ ̂
tMt_£]3e_aBeiisaatlS„!fiigCg..in_any„waid_i:SSE>Qnsiblg.-.l2C.„anii

iiaye vitiated t he_seiection„process^ it„is not the
Gaa® Qf ...£he_£S&SQndents_thatjany„of _tl3e„aDplicants /n
illdiS. ca^e had...[Qi££epresented_f acts„to_gain_any undun
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advaOLtaSS. ia_£he_selectlon,_ That being the case. the
action of the respondents in denying them the; call for
rn s d i c a 1 e >■;: a m i n a t i o n was p a t. i e n 11 y ill e gal and u n -j i j s t .
The Tribunal j therefore^ have pesrforce to interfere in
t h i s rn a 11; e r a n d render justice.

20. Our'decision is also fully fortified by the
deci si on of the Hon 'ble Supreme Cou rt dated 31. . 1.0 .2O01
in the case of Maharashtra State Road Transport
Corporation and Others Vs. Rajendra Bhimrao Mandve and
others [2002(1 )ATJ541. ] wherein the Hon'ble Apex Court
has observed as below:

"it has been repeatedly held by this Court
that the games of the rules meaning thereby
that the criteria for selection cannot be
a 11. e r e d b y t h e a rj t h o r i t i e s c o n c e r n e d i n t ii c".
rnidd 1 e or after the process of se 1 ection has
commenced."

21. Our attention also have been drawn to one or
t w o d e c i s i o n s of the P r- i n c i pal R e n c f'l of t, fn is T r i b u n a 1 .
in the se1ection where the Tribuna1 had deel ined to

^  interf ere in the ma11er . These however . can be.
distinguished. In OA 278/2001 f i1ed by Surinder Sing11
and decided on 9 4 .. 2000 , the applicant had lost out
primarily on account of working out'of the vacancies
for ORC category.. Persons of the same category with
highesr marks had to be accommodated and the applicant
with lower marks had to be deleted. Tn fact in tite
category of OBC the cut-off marks had remained the same
both before and aft.er the rectification process and the
a p p 1 i c a n t f a i lure w a s o n 1 y o n a c c o i..j n t o f get t i n g 1 o w e r
mar-ks . Tlie same is not the case in tf'le pr-■ esent 0A; .
S i mi1 ar1y in 0A 884/2001 d ecided on 22.1.2002 t he
applicant an ex army candidate was disqualified as it
was found that he was not a graduate but he was given
extra marks treating him to be a graduate on the basis
of a certificate produced by him. This case also is
distinguishable from the OA presently before us. On
the other hand. we have before us the decision of the
Principal Bench of this Tribunal in OA 1445/1995,.
dec ided on 4 .10 .1999 w he re den i a 1 of p rorno t i on to t he
app 1 i c.;an t on t he basi s of mi stake commi 11ed by tine
Departments, was set aside and benefit granted to the
applicant. .. We are of the. view that in the
ci rcumstances of the case the applicants in this OA
s hou 1 d a 1 so ga. i n .

22. We are a1so aware of the princip1e
highlighted by the learned counsel fo the respondent-.-:,
that empanel ment of a candidate perse does not give hi m
a  r i g in t f o r a p p o i n t men t, a s p o i n t e d o u t. b y t |-i e H o ' b 1 -

Vs.'". "c.hand Rehari Kapoor and'Others (supra ') . The same
is the finding of the Hon'ble Supreme Court in the case
of Shankarsan Dasji Vs. UOI„a_Ors (1991(3)SCC 47)
H o w e V e r ,. t h e c i r c u m s t. a. n c e -s o f t In e a p p 1 i c a n t s i n t in i s 0 A
a r- e n o t t h e same a s t. h e par t. i e s c o n c e r n e d i n t h e a b o v e
two decisions. Here wihat is undrer challenge i-s not th?;
non issue of appointment to those placed in the select
pane1 but the same is di rected against the action of
the respondents in a1erting the criterion for selection
after the selection process was complete, to shut out
t he app 1 i can ts w ho have been se 1 ected ea r 1 i e r to b r j n o
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in others.. Therefore, the rationale in the above two
decisions cannot hurt the cause of the applicants in
this OA.

23. In the result, the OA succeeds and is
accordingly allowed.. The respondents are directed tci
traat the app1icants, as having cleared the recruitment
test i n f u 11 an d sen d t hem fo r med i ca 1 exam i n a t: i on

along with others and if found fit, depute them for

training as Constab 1 e (Ex.. ) .. This sItou 1 d be done. ax.
t;he contest and i n any event wi thi n 2 months f rom the
date of receipt, of of copy of this order. This would
not call for any fresh notice being issued to anybody
as while issuing notice on 1.4.1.2.2001 for admission
i tself , t.he Tri buna 1 had di rect.ed that all the

appointrnents to be made to the post of Constab 1 e (Ex. )
in the second phase of recruitment shall be subiect to
the further orders being passed while disposing the OA.
No costs."

Respondents in the OA approached the Hon"ble Delhi

1^1 High Court in CWP 6295/2002 on the grounds that the Tribunal

Inad f a i 1 ed to t.a ke. i nto con si de mat i on t.he ea r 1 i e i- b i ndi ng

p r e c e d e t'l t s .. T h e H o n " b 1 e H i g It C o u r t h e 1 d a s b e 1 o w:: -

"From t, h e ;) u d g e m e n t impugned, i t. d o e s n o t. a p p a a r
that. the aforementioned contentions had baen
pressed bef ore t.he L.d. Tri buna 1 . We., theref ora ,
are of t.he opinion that interest of jijstice wi 11 be
sulb served if the pat.i ti oners f i le a requisi t.a
review application before the Ld. Tribunal
b r ingi n g t h e conten t. i o ns r a i s ed i n t h e w r i t
p e t i t i o n t o i t notice.."

Hence this R.A.

3 .. H e a r d S / S h r i V i 3 a y a P a n d i t a a n d S a c h i n C h a u h a n

cou n se 1 f o r t he app 1 i can t/pe t. i t i on e rs an d respon den ts.

respect i vel y..

4 .. The main p 1 an^ arqueWby Shri Vi iaya Pandi ta
appearin g on beha 1f of the review app1icants is that the

Tribunal had while disposing the above not considered

certain other orders passed by other benches of the Tribunal

d e c 1 i n i n g t. o i n t erf ere in t h e s e 1 e c t i o n p r o c ess an d

t he ref o re i t was i n cu mben t on t he pa rt of t he T r i bu n a 1 i ri

case of disagreement wi th earl ier decisions of t.he



•  _-  l^/co^oro.nate benches to have the matter referred to the
larger bench. He further stated that the mere inclusion of
any individual's name in the select p,n^] does not confer
any indefeasible right for appointment .'^Further according
to him the decision relied upon by the Tribunal was not
applicable to the facts and circumstances of the case and
that: the selection held was to recruit the best of the
candidates, based on a fair and unbiased process. The
attempt of the Government was to ensure that no error e!ref>t
in the selection and their action had ben taken in pursuance^
of the said objet the review applicant could not: at, all have
been faulted , To a specific query from the Court, the
learned counsel for the review applicant responded that
l-hough cut off marks had been changed marginally, it cannot
be treated as any change in the criterion..

Opposing the above Shri Sachir, Chauhan learned

counsel stated that the limited purpose for which the filing
of the review had been permitted by the High Court, was to

bring to the attention of the Tribunal details of other

^  cases, decided by the Co-ordinate benches of the Tribunal
and the said permission could not have been used for

re-argumg the matter on merits which the Review Applicant

^.as attempting to do. This clearly fell outside the scope of

review as provided for in AT Act, 1985_ The Review

Application was not at all maintainable, according to 3h.,
C hau han ,.

-  W e h a V e car e f u 1 1 y c o n s i d e r e d t; h e m a 11 e r . The

Tribunal had allowed the above OA as it found that the

respondents (present applicants) had modified the criterion

for selection, after the selection was over and results were

announced , which could not have been done.. Disturbino the

f
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already finalised selection pnocess. to facilitate the
adoption Of a different standard or hench.arh vitiated the
proceedings and hence the Tribunal's interference. We are
fully aware of the settled position in law, in the cases of

Behari .

lie 4691 and Sankarsh^n nas Vs HOT .

that mere empanelment does not vest
any indefeasible right for appointment and that the applicant

to avail turn. Sut here the issue is different and the
selection process has got vitiated on account of the change
-n criterion and the Tribunal had correctly interfered in
the respondent's action and allowed the OA.

7. ■^'^e scope of review lies in a narrow compass. As
ppr section 22 (s, (f, of the Administrative Tribunals Act,
1985 read with Order 47, Rules (l) and (2) of cPC review is
maintainable when there is an error apparent on the face of
the record or on discovery of new and important material
which even after exercise Of due diligence was not within
the knowledge of persons seeking review.

8. In the conspectus of the above we have perused the
reasons, as directed by the High Court, giving liberty to
the review applicants to press the contention of
non-oonsideration of decisions of the co-ordinate Benches
Where identical matters have been dismissed holding the
selection as legal and within rules is concerned, and in the
light of the decision of the Apex Court in SJ__RooolaVs
case (supra) wherein the following observations have been
made:
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^  12. At. the outset. we must express our

serious j:Ji ssatisf act ion in regard to the
manner in which a co-ordinate Bench of the
tribunal have overruled, in effect. an
ear1i er i u dgmen t of another co-ord i nate Benc h
of the same tribunal . This is opposed to all'
principle's of judicial discipline. Tf at
alK^the subsequent Bench of the tribunal was
f.)( tne 0|..>inii.jn that the earlier view taken b\.;
the co-ordinate Bench of the same tribunal was
incorrect, it ought to have referred the
matter to a larger Bench so that t he-
difference of opinion , between the' two
I...:o-o r ■ d i n a te Ben c hes ori t he same oo i n t cou 1 d
have been avoided. It is not as if the"
latter Bench was unaware of the .judgment of
t he ^ e a r 1 i e r Ben c; h but k n o w i n g 1 y it p r o c e e d e d
to disagree with the.said judgment against
all known rules of 'precedents . Preced'^nts
which enunciate rules of law form the
foundation of administration of justice under

^  our system.. This is a fundamental principle
which every Presiding Officer of a Judicial
torum ought to know, for consistency" in
inte( pf et.ation of lawi alone- can lead to
public confidence in our judicial svstem.
(his i..,ourt has laid c|own time and aoain
precedent law must be followed bv all
concerned; deviation from the same should be
only on a procedure known to law. A
;;;u bo rd i n ate cou rt i s bou n d by t he en u n c i at i on
of lawi made by the superior courts, A
co-ord-.i.nate Bench of a Court cannot pronounce
j u d g e m e n t c o n t r a r y t, o d e c 1 a r a. t i o ft o f 1 a w m a dc
by another Bench. It can only refer it to a
larger Bench if it disagrees with the earl ie;-
p r o n o u n c e m e n t. ''

2. From the perusal of the order passed bv this court

we find that this contention of respondents, i.e. review

applicants as to several decisions of the co-ordinate

o  - . u _ - 'iAAaeotenches in paragraph 21 of the order -tnkng note of these
CUkjL 1/

Judgeinents^ the. same have been distinguished. However,

placing reliance on the decision of the Apex Court in

HatL^Ga.slitra„.Sta,teJ^^ and others v

.B.aierTj.lr,3.—^ihLmrao 2002 (1) ATJ ,S4.1. thr--

decision of the Apex Court holding that criteria for

selection cannot be altered in the middl e or after tlie

selection process has commenced, which is a binding

precedent on us under Article 141 of the Constitution of-

India, OA has been allowed. The contention of review
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applicants that the matter should have been referred to a

larger Bench cannot be sustained in the wake of the decision

of the Apex Court holding the which has been relied

upon and has the effect of over-ruling the decisions of the

co~o rd i f) a te Ben c iies .

I.U. Moreover . 1 earned counse 1 f or revi ew app 1 i cants

attempts to re-argue the matter and re-agitated the issues

w h1ch have a1rea dy been ag i tate d and dealt w i t h b y t h i s

court,. He,. however, has failed to point out any error

apparent on the face of the record..

I I. .. Apex Court in Meer;|._8faMLla_v = Nirmala Kumar-r

G.hQiJdhury., ATR 1995 SO 455 has held that "Frror apparent on

face of record means an error which strikes one on mere

looking at record and would not require any long drawn

process of reasoning on points where there may conceivably

biss two op i n i on s , "

^  1^'- Apex Court Ll2Jifigjl,b.liad.rc'a,_Tjydj.r^^^

@j;;tig.rnjmeritjnf_jAti^^^ AIR 1964 SC 137? held that, thu.-

c, r 1.1 c i a 1 d a t e. f o r d e t e r mini n g w h e t, h e r o r n o t t h e terms o f

O..XlvrT R,.l (1), C.P..C., are satisfied is the date when the

app1ication for review is filed. Tf on that date no appeal

has been filed, it is competent for the court hearing the

petition for review to dispose of the application on the

merits notwithstanding the pendency, of the appeal, sub.lect

only to this, that if before the application for review is

finally decided the appeal itself has been disposed of, the

jurisdiction of the court hearing the review petition would

come to an end,. A review is by no means an appeal in

disgu .1. se whereby an erroneous decision is re-heard and

corrected, but lies only for patent error.. We do not:
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-8.consider that this furnishes a suitable occasion for deal inn
"vth this difference e>d-,austively or in any great detail.
but it would suffice for us to say that where without any
elaborate argument one could point to the error and say here
ic a substantial point of law which stares one in the face,,
and there could reasonably be no two opinions entertained
about It, a clear case of error apparent on the face of the
record would be made out.

13. The Apex Court in Giimdra JCarrtca .AjW cheTk

fclabiJ:L^.^TJi_r^5_SC ISOO obserxf-d "A roiC-,, - ,^ ... I..1.... t, r i.. e o r e v i « w o f a 3 u d g e. rn e n t i s

«  serious step and reluctant resort to it is proper „„ly
"here a glaring omission or patent mistake or like gr.aye
error has crept in earlier by judicial fal l ibility. A mere

repetition through different counsel of old and overrnrled

arguments, a second trip over ineffectual ly covered ground
or minor mistake of inoonsequentia 1 import are obviously

insuf f i ci en t,. "

14. We have carefully considered the other

contentions of review applicants and find that all their

contentions have been taken into consideration. Tt is a
settled position of law that if the finding of the court is

erroneous or is contrary to law the remedy lies not in

f evit.dW but. by Wray of an appeal

l.c Ar.cordTngly, for the foregoing reasons as the
present RA is beyond the ambit of Section PS (,S) (f) of the

.Administrative Tribunals Act of 1.985 read with Ocder 47.
(.1) and (S) Of CPC.-T,e same is dismissed. This would

not however, come in theti^ay of the Review Applicant, to
deal with any individual case wherein the selection „a.s
interfered with on the basis of reasons, other than chance



of criterion or on account of any mischief perpetrated bv

the applicant, himself , but only after putting the concerned

individual on notice.. Subject, to the above , RA be in a

w i t h o u t a n y m e r i t. i s d i s m i s s 6; d,

( G cp\ i n d a/TNf;.. T a rn p i)
^mber j^A)

Patwal/

(Ku deep slngh)
Member f.,T)
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