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and 2 others @ Patitionars
CEy Shrl Yijava Pandita Advocats)
VERSUS

Jitendar Pal and 7 Others: Raespondents
(By Shri Sachin Chauban, advocate)

QORDER

BY HON’BLE SHRI GOVINDAN $S. TAMPI, MEMBER (A)

R.&. MNo. - 24772007 has besn filed by the respondants

in  the Original application Mo.R60& /2000 seeking recall and

1

reviegw of the arder passed by the Tribunal on 5. &6.7200%.

7. O.4. No. 2608/72000 was filed by Jitsndar and 7
others  applicants assalling thelr non - selsction to  Delhs
Police in  spite of thelir having qualified themsslvas in
wiitten  test as well as in the interview. Ths above 04 has

bhaen dispozsed of on 5.4.20072 with tha following dgirectiona:

Y18, Relevant papers produced for our osrussd
makes it clear that the applicants have lost onh/bee
disgualified onlyv  on  acoount of Tthe ochangs  in
oritarion adopted by the respondants as marks obtains
b them have not changed though the ocut of f mark
bean revissed  upward  in the of gensral andg
candidates. Howsver, there axplanation as
oW in  the sams Clroums r+ner, thass who  ware
disqgualifisd arlisr  have now entersd the list o
cualifiad ocandidates. Obviously there arse fachtors
which more than meet the eves.

“

19, The raespondants could not hava ochangsd  the
criterion for selsction two months, after the selsction
process has  besin complated

d and results  announcsd on
account. of  their fseling that certain errors  and
amissions had orept in the selsction procass Tn “he
agetrimant of applicants. unless ang wunitil nrmwmi

that _the nha_ wers In ANy _WAY CasDON:
af _the
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%?/ advantags _in_the selection. That being the case., tha

action of the respondents in denyving tham the call for
medical  examination was patiently illegal and unjust.
The Tribunal, thersefore, have perforce to interfere in
this matter and render ]quiuM«

200 Ouprdecision is also fully fortified bw the
decision  of the Hon'ble Supreme Court dated 31.10. 7001
in the case of Maharashtra State Road Transport
Corporation and Others v¥s. Rajendra Bhimrao Mandve and
others [2002(1)ATI541] wherein the Hon’ble Apex Court
has observed as below:

“it has  besn repeatedly held by  this Court
that  tThe games of fThe rulss meaning thereby
that the oriteria for sslection cannont  ba
altered by the authorities concerned in  the
middlae or aftar the process of selaction  has
commencaa .

1. Dur attention also have basen drawn to one or
twe  decisions of the Principal Bench of this Tribunal.
i the selection wheire the Tribunal had declined o
E% intarfere in  the matter. Therse Mowevar, can e
A distinguished. In O& 278/7001 filed by Surindsr Singh
and  decided  on 9.4.7000, the applicant had Jost oul
primarily  on  account of working out of the wvacanoies
for 0O8BC category. Persons of the same cateagory  with
higher marks had to be acocommodates and the appnlicant
with lower marks had to be deleted. In fact in  the
category of OBC the ocut-off markas had remained the sams
both before and after the rectification proceass and the
applicant failure was only on account of getting lowsr
MA s . The same is not the case in the present D&,
Similarly in O/ BR42001 decided on 27.1.2007 the
applicant  an ex army candidate was disgualified as iU
was  found that ha was not & graduats but he was  givan
‘mwtra marks treating him to be a graduate on the basis
mF a ecertificate oroducsd by him. This casze also i3
§@= distinguishable from tThe 04 presently befors us.
A tha ohthsr hand, we have bafors us the decizion of *hﬂ
Principal  Bsnch  of  this Tribunal in  0a 144571995,
decidad  on 4010019299 whare Jdenial of promotion to  tha
applicant on  fhe sis of mistake committed by fhe
Departments, was sat aside and bensfit grantesd to  tha
applicant. We are of fhe viaw fhat in thes
circunatances  of  the case the applicants 1n this DA
should also gain.

3
»)

2 Wee arse  also aware of  the orincipls
higwl’gnfrd by the learnsed counssl fo the respondento
that smpanalnent of a candidats perss does nob give him
a  right for appointment, as pointed out bw the Hon’hla
Supreme  Court  in Ranil Laxmibel Kshetrive Gramin  RBanlk
¥s.  Chand Rehari kKapoor and Others (supra Y. The sams
ix the finding of %hw Hon"ble Supreme Court in the nasa
of  Zhankarsan. . Va. WOL & Qrs  (1991(3)sCC 47)

Mowswver, TThes rounstances of the applicants in thiz 08
area  nnt the sams as the pﬂr*zum concarnad 1n the above
two decisions. MHere what is under challenge iz not th
On ithﬁ of appointment to those placed 1n the sals
panel  but  the zame is directed against the action @F
the respondsnts in alerting the criterion for sslsction
after the selection process was complete. to shut  out

tha applicants who have been asslacted sarlisr ko bring

[
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\ in  others. Therefore, the rationalse in the above o

In  the result, tha 08 sucoeeds  an

the
ions cannot hurt the cause of the applicants  1n
0

T ! i3

nuPOnulnle allowed. The respondents are directad  tao
traat the applicants., as naving clsarad the recroitment
test in full  and send thaem for medical  sxamination
along with others and if found fit, dpnufﬁ tham for

training as Constable (Ex.). Th
the contast and 1n any event with

o of receipt of of copy of f&
ot call for any fresh nohine be
as while issuing notice on 14 1
Ttaalf, the Tribunal had o
ap;01ntm@nta to be mads to the o
in the s

is
in

S Qroder . This
.y

af Constablea

should be done aft
2 months from  thes

W e

3

1 o] issusd to RWFQHJU
27001 for  admnission
rected  that all the

(Fw. )

cond phasze of recruitment snall bs subject bo

the further orders being passed while disposing the O~

Mo costs.

Raspondents  in  the 04 approachsd the Hon'ble Dalhi

High Court in CWP &235/7007 on the grounds that the Tribunal

had failed +to take into consideration the sarlisr binding

pracedents.  The Hon'ble High Court held as below:-

"From the Judgement impugned, 1t do=2s
that the aforementioned contentions ha

ot anr@ar

pressad before the Ld.  Tribunal. We. anrrfnrm,
are of the apinion that interest of justice will be
sub servaed 1f the pstitioners file a reqgulsits

re 1 application before the  La. Ttk

bringing ths oontentions raisesc in  the
petition te it notice.”

Manma this R.a&.

yne

Wit

X. Heard $/%hri Yijava Pandita and  Sachin  Chauhan

counsel for the applicant/petitioners and  raspondants

respaectively.

) oy S )
4. The main plank arguesddhHy  Shri Yidava Pandita
A

—ty
-

appearing on  behalf of the review ﬂppliﬁanfc s that

Tribunal had while disposing the abowvs oﬁ}r not consid

fhe

4

Gred

certain aother orders passed by obhsr benches mf the Tribunal

declining  to  dnterfere in ths selection process

therefors it was incunbsnt on the vart of the Teribunagl

CASE of  disagrsement.  with sarliar decisions  of

AT
31

the
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% /éo~0rdinat@ benches +o  have the matter referred  to the
> ‘

’ larger bench.  He further stated that the mere inolusion of

any ‘individUﬂl"S nams in the seleot panel does not  confer

v

any indefsasibla right for appointmnent . Fuirthear acoording

to him  the decision relied upon by the Tribunal  was  nor

applicable  to  the factg and cirocumstances of thae rmase  and

That the selection held was to recruit the best of the

candidates, based o0 a fair ﬂnd unbilased process. The

attempt  of the Govarnment was to ensure that no error ekept

in the selection and their action had ben taken in pursuance

of the said objiet the review applicant ocould not at all have

bean  faulted . To a specific ausry from the Court,  the

learned counsel for the review applicant responded that

though  cut off marks had been changed marginally, it cannot

be treated as any change in the oriterion.

5. Opposing  the abowve Shri Sachin  Chauhan leairned
ocounsal stated that the Timited purpose For which the filing
ot the review had been parmittad by the High Court. was +o
biring  to  the attention of fhe Tribunal details of Gither
casas, decided by the Co-ordinate besnches of the Tribunal
and  the sajid permiss=ion could not  have been used  for
re-arquing  the matter on merits which the Review Feplicant

WA S éttempting to do. This olearly fell outzside the scope of

review  as  provided for  in AT Act, 1985, The Revisw

03 W

Application  was not: at all maintainable, according to .

Chauhan .

& . We havs carefully considered the matter . Thea
Tribunal  had allowead the abave 08 as it found  that the
reaspondants (prasant applicants) had modifisd the oriterian
for selection, after the selection was owver and results ware

announced . which could not have beasn done . Disturbing the
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already finalised selection process, to facilitate the

adoption of a different standard or benchmark vitiated the

proceedings and hence the Tribunal’s interference. We are

fully aware of the settled position 1in law, in the cases of

Rani Laxm1ba1 Kshetr1ya Gramin Bank Vs Chand Behari Kapoor &

Other [199s8 (Vol1.7) sce 469] and Sankarshan Das vs UOI &

Others [1991 (3)SCC 47] that mere empaneliment does not vest
any indefeasible right for appoihtment and that the applicant
has to avaij turn. But here the issue is different and the

Selection process has got vitiated On account of the change

-in  criterion and the Tribunal had correctly interfered in

the respondent’s action and allowed the 0OA.

7. The scopé of review lies in a narrow ﬁombass. As
per Section 22 (3) (f) of the Administrative Tribunals Act,
1985 read with Order 47, Rules (1) and (2) of cPC review is
maintainable when there is an error apparent on the face of
the record or on diécovery of new and important material
which even after exercise of due diligence was not within

the knowledge of persons seeking review.

8. In the conspectus of the above we have perused the
reasons, as dirécted by the High Cert, giving liberty to
the review applicants to press the contention of
non-consideration of decisions of the co-ordinate Benches
where didentical matters have been dismissed holding the
selection as legal and within rules is concerned and in the

light of the decision of the Apex Court in §.71. Rooplal’s

case (supra) wherein the following observations have been

made:

i
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"12. 4t the outset. we must SMDUEGS QU
Serious isfaction in  regard to the
manner  in which a co~ordinate Bench of +the
tribunal have  averruled, in af feot, an
sarliar  Judament of another co-ordinate Benoh
of the same tribunal. This is opposed to all
principles  of Judicial dizcinline. f at
all, the subsequent Bench of the tribunal wasn
of the opinion that the earlier view taken by
the co-ardinate Rench of the sama tribunal wasn
incorrect., it ought  to have referred the
matter to a  larger Rench  so  that  the
i fferencs of  opinion | betwsen the o
co-ordinate  Benches  on the same Doint  could
have  been  avoided. Tt is not as  if the
latter Bench was unaware of the judoment of
the earlier Bencoh but knowingly it proceedad
o disagres with the said Judgment  against
a1l known  rules of Dracacdents . Precadants
which enunciate rules of Taw farm the
foundation of administration of ustice undar

d our system.  This is a fundamental nprincipte

s Which  ewvery Presiding Officer of a Judicial
Farum  ought  to kinow, far consiantency  in
interpratation of law alons. can  l=ad  tn
public confidence in mur judicial  swvstem
This Court has laid down bime  and  again
precedent law  must  be followsed by all
concernad:  deviation from the same shouyled e
G 1y O procedure Known  tao law. =
subordinate court is bound by the srunciation
af  law  made by the suparior  courts. &
co-ordinate Benoh of a Court CANNOT pronognne
Judgement contrary to declaration aof law made
by another Bench. Tt can anly rafer 1t to a
largsr Bench if it disagrees with the ear)io-
pronouncemant .

M
i

®.  From the perusal of the order passad by this court

we  find  that this contention of respondents,.  1.e, review

applicants as  to several decisions of the oo-ordinate

Yod Lakoe o~
Benoches  in paragraph 21 of the order <%skdng note of  these

judgam&ntaxlthe SAME  have been  distinguished, Howswar .,

placing  reliance on  the deciszion af the apex  Court 0

Maharashtra State Road Transport Corporation and others v

Rajendra  Bhinraco  rMandve and REhsrs, 2002 (1) ATI 541. the

decision  of  the apex  Court holding  that oriteria  for
selection  cannot be  altered in the middle or after the
selaection process has  commsnosd, which s & Dinding
precedsnt  on  us under Article 141 of the Constitution of

India, 0A has been allowad. The contention of rev s
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applicants  that the matter should have been referrad to 4
larger Bench cannot be sustainad in the wake of the decision
of  the Apex Court holding the f&éfﬁz which has been relisd
upon and has the efFfact of e L ng the dacisions of the

co~ordinate Benches .

10, Moreover, learned counsel for raviaew applicants

attenpts  to re-argue the matter and re-agitated the issues

which have already  been agitated anc dealt with by this
court. He, howswver, has failed to point  out  any  error

appairant on the fane of the record.

11. Apex  Court in Meera Bhania . Mirmala  Kumars

M qls]

1

dhury.  ATR 1995 S0 455 has held that "Error appareant on
face of record means an erropr which strikes one on  mere

looking at  record and would not require  any  long  drawn

process  of reasoning on points where thers may  conceivably

o two opinions.

<) 12. Apex Court Thungabhadra Industiries Lta v, The

Governmnent _of Andhra Pradesh., ATR 1964 3¢ 1379 held that the

crucial  date  for determining whether or not the fterms of
O.XLVIT R.1 (1), C.P.C., are satisfied iz the date when Fhe

application  for review is filed. T1f on that date nn appral

has  been filed, it compatent for the court hearing the
petition for review to dispose of the application on  the
marits -nmtwithgfanding the pendency of the appeal, subiect
only  to this, that if bsfore the application for revieaw is
Finally decided the appeal itself has baern disposed of , the
Jurisdiction of the court hearing the reviaw petition would
comse ko an  end. A review is Ly no msans  an appeal  in

disquise whareby an srronsnus decision  is  rea-heard  and

corrected,  but Ties only  for patent errar. We  do not

L i T
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consider that this furnishes

A sultable oocasion for dealing

with this difference exhaustively or in Any great detsil,

bt 1t would sUffice frr

Us to sayv that where wWithout any

elaborate argument one could point to the error and sav e

a substantial point of law which stares one in the fane.

and there  oconld Feasonably be no twe obinions entertalnod

about  it. a clear case of

srrar apparent on the faca of the

record would bs made ot

13,0 The Apex Court in Qﬁ@&@g@J&@lgimg_ﬁuggm;ihw Sheik

A oreviaew of a Judgament is

A serious  step and reluctant resort to it is  proper vl

whare g glaring omission ar patent mistake or 1ike arave

grror has orept in earlier by Judicial fallibilitw. A are

repetition  through different counsel of ald and  overruled

arqguments.,  a second trip over ineffﬁctua]]y coverad ground

ar minor mistake of inconsequential import are obviously

insufficient."

La, g have carefully considared the ather

contentions  of review applicants and find that all their

contentions  have  been taken into consicderation. L

settled position of law that if the finding of the court G

BUrONSoUs or s contrary to law the remsdy lies  not in

review but by way of an anpeal

15, Aceordingly .,  for the forsgoing reasons as  the

present  RA 1s bevond the ambit of Ssction 22 (%) (f) af the

reast with  Drder a7,

Rule (13 and (7)Y of Cpcé'fhe same is dismissed. This Wil
I/

not  howsver., ocome in The way of the Review

Aoplicant.,  tn

cdeal  with any  individual case wherain tha selection  was

interfered with on the basiz of

FEARONE . othar than chanagea

e
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of  critserion or on account of any mischisf perpetrated b

the applicant himself . but only after putting the concerned

individual on notice. Sublect  to the above | RA baing

without any merit iz dismissed.

(Kul deep S
Membear (J)

Patwal /




